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EDITORIAL NOTES 


N this first number of THE MopERN Law REVIEW some apologia 
I is perhaps needed. for the appearance of yet another journal 

devoted to the discussion of legal topics. The Editorial 
Committee feel that they cannot put their point of view better 
- than it appears in the following quotation from the circular which 
they addressed to the profession and to'others who might be 
interested. - 


-English legal periodicals have hitherto dealt almost exclusively with 
the technical aspects of the law treated frm such varying points of view 
-as the historical, analytical, or descriptive. Although this approach is, and 
must always remain, indispensable, a group of lawyers, including members 
` both of the teaching and the practising branches of the profession, have 
for some time been thinking that it isolates the law too much from those 
contemporary social conditions in which it must always operate, and 
‘cannot therefore be safely used as an exclusive method of legal thinking. 
They have decided accordingly to start a new periodical to be called THE 
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MopERN Law Review, which it is hoped will usefully supplement the 
existing periodical literature. 

The REVIEW deals with the law as it functions in society and primarily 
with English Law in its relation to contemporary English conditions and 
problems. For this purpose, however, it will necessarily have to consider 
the treatment of similar conditions and problems in other countries, and 
especially those with closely related systems, such as the British Dominions 
and the U.S.A. It will take as its field also those branches of scientific 
study in which law is an important but not the only factor. To take a few 
examples: problems of punishment and recidivism must interest the 
criminal lawyer as well as the criminologist; problems of monopoly are of 
primary interest to the economist, but they are closely affected and 
controlled by legal rules as to restraint of trade; the problem of adjusting 
the law of defamation to modern conditions with their enormous growth 
of newspapers and other printed matter calls for the careful consideration 
both of the lawyer and the legislator; the problem of how far the mass of 
industrial legislation actually affects the lives of the industrial population 
whose social and economic condition it is intended to protect, and of its. 
effect on economic conditions generally, is of importance to the lawyer as 
well as to the economist and sociologist. 

Conversely it is important to be acquainted with the particular social 
conditions and ideas which produce the law, whether in statutes or cases. 
The inarticulate major premise is dominant not only in the judge but in 
the legislator and the administrator; all these are often faced with prob- 
lems and decisions which demand a clear conception of the social basis of 


. the law. 5 


Again, the recent history of English Law has been one of continual 
reform and re-adaptation. This is a process which it is believed must go. 
on for along period. All projects of reform should be subjected to searching 
analysis and discussion in their early stages. In the past thé legal journals 
have not taken a very prominent part in this necessary process, which has, 
for the most part, been left to the lay press. It is intended to make 
constructive proposals for, and criticism in connection with, legal reform 
a special feature of the REVIEW. 

These and many other aspects of the law will be regarded as within the 
scope of THE MopERN Law REVIEW. ; 


We have only been able to embark upon this venture because 
of the generous support of a number of well wishers who have 
given guarantees towards meeting the possible deficit. In par- 
ticular we would mention the subscription by the Behr Trustees 
of thirty pounds. After an experimental period, however, the 
REVIEW must pay its way, so that we appeal to readers to bring | 
its existence to the notice of their friends and others who may be | 
interested so that the number of subscribers may be increased. 
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PREFATORY NOTE 


HAVE been asked at the launching of THE MODERN Law 

REVIEW to perform the customary ceremony of breaking a 

bottle of wine on its bows in token of good wishes for the 
prosperity of the new venture. Happily an exacting standard is 
not applied to the vintage employed on such occasions; I should 
otherwise have felt some trepidation in taking part in this 
symbolic act, for the occasion is one of no little significance. 

In the first place, though it relies on advice and support from 
- Other centres of learning and from the practising profession, the 
REVIEW originates with and its editorial committee consists of a 
group of teachers in the vigorous Law School of the University 
of London, hitherto voiceless. This in itself is matter for con- 
gratulation. But perhaps more important is the specific con- 
tribution which its promoters design to make to legal literature. 
A Law School situated in the greatest city of the world must have 
an outlook of its own. Law is studied here not in a cloistered 
academy, but at the very heart of a busy community. At hand 
are the myriad activities of a vast population which provide 
unrivalled opportunities for the observation of law in daily 
operation, not only in the courts and in parliament, but in the 
market place and in the life of the people. It is inevitable that 
those who study law in such surroundings should be alive to its 
social, economic and political aspects, and it is to the discussion 
of these aspects of the science of law that this journal, as I under- 
stand, 1s to be primarily devoted. The field is a wide one which 
is only beginning to be cultivated and may well yield interesting 
and profitable crops. 

The epithet “modern” may arouse some misgiving. Law has 
always been regarded as a conservative science, for its business is 
the conservation of life, liberty, and property, and its most 
resolute maxim is stare dectsts. In some quarters impatience with 
this characteristic of the law has grown up and a desire has been 
manifested to make it the servant of the executive and the 
exponent of the political or economic views of the dictator of the 
moment, whether autocratic or proletarian. And there is another 
aspect of modernity which is distasteful, a pert assumption that 
tradition and authority have nothing to teach us and that if we 
only use a new-iangled and sufficiently portentous vocabulary 
we are necessarily thinking new thoughts. It is not, I am sure, 
because of these implications of the word that it has been used 
in the title of this Journal, but rather to serve as a reminder, in 
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the words of Lord Asquith, that the Common Law of England ` 
: “is not a compendium of mechanical rules written in fixed and 


_. indelible characters, but a living organism which has grown and 


moved in response to. the larger and fuller development of the 

nation.” “To confine principles to circumstances peculiar to a 
` past generation,” said Lord Stowell, ‘‘is i in effect to ENE A 

- application of those prinċiples.” | 
So it may be said with truth that there is no more: saabi 
as.there can be no more attractive, study than that of the problems 
presented by ‘the adaptation of law to the constantly changing 
requirements of the community. To assist in the wise adjustment 

of the law to new needs and. new conditions and in perfecting it as - 
_ the instrument of justice between man and man would be a fine 
_ service both to the law itself and to the State. I hope that THE 

= MopeERN Law REVIEW will render it. l 
a MACMILLAN. 
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THE PROBLEMS OF A FUNCTIONAL 
JURISPRUDENCE 


N the lists of jurisprudence, the champion of a new theory is 

generally expected to prove the virtue of the lady for whom 

he fights by splitting the skulls of those who champion other 
ladies. Yet despite the struggle of schools that has been waged 
for the last forty years in our law reviews,} it is possible, I think, 
to defend the functional approach in jurisprudence without 
attacking the doctrines or the achievements of any other 
school. . 

In jurisprudence as in other fields of thought, we are more 
likely to reach a just appraisal of a new school by asking not, 
. “What thesis does it defend? ” but rather, “What question does 
it put?” The most significant advances in intellectual history are 
characterised by the focusing of critical attention upon facts and 
issues which were formerly considered unimportant, indecent, or 
self-evident. 

Modern physics begins when Galileo and his fellow workers 
first formulate such problems as, “How fast does a falling body 
fall?” Galileo is distinguished from his predecessors not because 
they differed in their answers to such questions, but rather because 
Galileo thought such questions were worth answering while earlier 
“natural philosophers” had considered such questions trivial as 
compared with theological or teleological questions concerning 
“perfect motion” and the “proper place” of things in the world- 
scheme. 

The remarkable intellectual advance achieved during the past 
century in formal logic is very largely based upon the initiative 
of such mathematicians as Lobachewsky and Riemann, who, 


1 See Holmes, “The Path of the Law” (1897), 10 Harvard Law Review, 457, 
Collected Legal Papers (1920), 167; Pound, “Law in Books and Law in Action ” 
(1910), 44 American Law Review, 12; Pound, “ Mechanical Jurisprudence ” (1908), 
8 Columbia Law Review, 605; M. R. Cohen, “The Process of Judicial Legislation” 
(1914), 48 American Law Review, 161; Law and the Social Order (1933), 112; 
Cook, “Logical and Legal Bases of the Conflict of Laws ” (1924), 33 Yale Law 
Journal, 457; Oliphant, "A Return to Stare Decisis” (1928), 6 American Law 
School Review, 215; Llewellyn, “A Realistic Jurisprudence—The Next Step” 
(1930), 30 Columbia Law Review, 431; Pound, “The Call for a Realist Juris- 
prudence”’ (1931), 44 Harvard Law Review, 697; Llewellyn, “Some Realism about 
Realism—Responding to Dean Pound” (1931), 44 Harvard Law Review; 
Kantorowicz, “Some Rationalism about Realism” (1934), 43 Yale Law Journal, 
1240; John C. H. Wu, “Realistic Analysis of Legal Concepts: A Study in the 
Legal Method of Mr. Justice Holmes” (1932), 5 China Law Review, 1,2: Yntema, 
“The Rational Basis of Legal Science” (1931), 31 Columbia Law Review, 925; 
M. R. Cohen, “Philosophy and Legal Science” (1932), 32 Columbia Law Review, 
1103, Law and the Social Order (1933), 219; F. S. Cohen, “Transcendental Non- 
sense and the Functional Approach” (1935), 35 Columbia Law Review, 809. 
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challenging the “‘self-evidence’’ of Euclid’s parallel postulate, 
asked: ‘What consequences will follow from geometric assump- 
tions other than those of Euclid?” The result of such investiga- 
tions was not to “disprove” Euclidean geometry, but rather to 
show it in its true perspective as one logical system within a 
matrix of systems, all of which have possible applications to the 
actual world. 

If history-writing-is on a more realistic plane to-day than it 
was a century ago, this is certainly due very largely to the work of 
Karl Marx. Non-socialist historians may reject entirely the thesis ` 
of the class struggle, and even the general doctrine of social evolu- 
tion, but they cannot reject or forget the insistent questions that 
Marx put, “How is this or that event related to the system of 
production and distribution that prevails at the time and place?” 
Certainly the persistent reiteration of this question in fields of 
social organisation, politics, morality, and law is the first charac- 
teristic that distinguishes modern history-writing from the pre- 
Marxian histories that ascribe most historical events to the 
character of the sovereign, the fortunes of warfare, or the spirit 
of peoples. 

Similarly it might be shown that in fields of biology, economics, 
psychology, and philosophy, to mention no others, the enduring 
contributions of new schools of thought have been not the new 
theories they have defended, which have more often than not 
turned out to be erroneous, but the new questions they have 
put. 

Let us then survey the role of functionalism in legal science 
not as a refutation of past theories of law nor even as an improve- 
ment in our present methods of legal research, but rather as an 
insistence on certain questions that until recently have been 
generally ignored in legal studies. Specifically, the functional 
method poses such questions as: How do rules of law work? 
Are certain rules of law, so-called, merely ritual observances which 
have no verifiable relation to the decisions of judges who recite 
them? To what extent are laws actually obeyed? What are the 
limits of effective law enforcement? What are the social mechan- 
isms and institutions that make certain rules of law effective 
and leave others dead letters? When rules of law are obeyed 
or disobeyed, what consequences actually follow from such 
conduct ? 

More generally, these questions may be compressed in the ` 
formula, “What is the human meaning of the law?” This is a 
very different question from the question, ‘‘How has law deve- 
loped?’’ which historical jurists have asked and answered. It is 
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_ very different from the question, “What is the nature or 
structure of law?” with which analytical jurists have been 
concerned. It is very different from the question, “What is the 
purpose of law?” which writers on justice and natural rights 
have pressed. 

Precisely because it is a very different question from these 
questions that have occupied so large a part of traditional juris- 
prudence, the question of the human significance of law must be 
posed as a supplement to established lines of inquiry in legal 
science rather than as a substitute for them. Indeed, there is an 
intimate and mutual interdependence among these lines of inquiry, 
historical, analytical, ethical, and functional. 

The law of the present is a tenuous abstraction hovering 
between legal history and legal prophecy. The functionalist 
cannot describe the present significance of any rule of law without 
reference to historical elements. It is equally true that the 
historical jurist cannot reconstruct the past unless he grasps the 
meaning of the present. 

The functionalist must have recourse to the logical instruments 
that analytical jurisprudence furnishes. Analytical jurisprudence, 
` in turn, may develop more fruitful modes of analysis with a better 
understanding of the law-in-action. 

Functional description of the workings of a legal rule will be 

indispensable to one who seeks to pass ethical judgments on law. 
The functionalist, however, is likely to be lost in an infinite maze 
of trivialities unless he is able to concentrate on the important 
consequences of a legal rule and ignore the unimportant con- 
sequences, a distinction which can be made only in terms of an 
. ethical theory. 
i Recognising then, that functional jurisprudence is not a new 
set of answers to the traditional problems of jurisprudence, nor 
even a new method of getting.such answers, but rather a new set 
of problems, let us examine the issues which are thus brought to 
the forefront of legal consciousness. In general, these issues may 
be considered under two headings: the analysis of law as a 
function ot judicial behaviour; and the appraisal of law as a 
determinant of human behaviour. 

Functionalism, as a philosophy, may be defined as the view 
that a thing does not have a “nature” or “essence” or “reality” 
underlying its manifestations and effects and apart from its 
relations with other things; that the nature, essence, or reality 
of a thing zs its manifestations, its effects, and its relations with 
other things; and that, apart from these, “it” is nothing, or at 
most a point in logical space, a possibility of something happening. 
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To defend this philosophical viewpoint,? or even to canvas the 
applications of this viewpoint in modern science? would take us 
beyond the assigned limits of this paper. We shall concern 
ourselves not: with the truth or falsity of a doctrine but with the 
significance of functionalism as a methodologic principle. Func- 
tionalism as a methud may be summed up in the directive: It 
you want to understand something, observe it in action. 
Applied within the field of law itself, this approach leads to a 
definition of legal concepts, rules, and institutions in terms of 
judicial decisions or other acts of state-force. Whatever cannot 
be so translated is functionally meaningless. Applied to the 
larger field of general human behaviour, this same approach leads 
to an appraisal of law in terms of conduct of human beings who 
are affected by law. In the former field, the outcome of the 
functional approach is generally designated as ‘‘realistic juris- 
prudence.” In the latter field, the outcome of the functional 
approach is usually called “sociological jurisprudence.” There is, 
however, no well-recognised definition of these schools of thought,’ 
and I think it is fair to say that “realistic” and “sociological” 


2 The viewpoint is something common to logical positivism, pragmatism, 
operationalism, and Whitehead’s ‘‘ method of extensive abstraction.” See C S. 
Peirce, Chance, Love and Logic (1923); Collected Papers (1931-34), especially vol. 
5; James, Pragmatism (1908); Essays in Radical Empiricism (1912); Dewey, 
“ Appearing and Appearance,” in Philosophy and Civilisation (1931), 51; Russell, 
Our Knowledge of the External World as a Field for Scientific Method in Philosophy 
(1914); Mysticism and Logic (1918); Whitehead, The Principles of Natural 
Knowledge (1919); The Concept of Nature (1920); C. I. Lewis, Mind and the 
World-Ovdey (1929); C. D. Broad, Scientific Thought (1923); Wittgenstein, 
Tractatus Logico-Philosophicus (1922); Carnap, ‘‘Ueberwindung der Metaphysik 
durch logische Analyse der Sprache” (1932), 2 Erkenntnis, No. 4; J. E. Boodin, 
“Functional Realism” (1934), 43 Philosophical Review, 147. 

3 See, for applications of a similar approach— 

- In mathematics: Russell, Introduction to Mathematical Philosophy (1919). 

In psychology: W. James, Essays in Radical Empiricism (1912). 

In religion: Max Weber, The Protestant Ethic and the Spirit of Capitalism 
(trans. by Parsons, 1930); R. H. Tawney, Religion and the Rise of Capitalism 
(1926); James, The Varteties of Religious Experience (1902); Kaplan, Judaism 
as a Civilisation (1934), c. 26 (‘Functional Method of Interpretation”’). 

In anthropology: Boas, Primitive Art (1927); Boas, "The Social Organ- 
isation and the Secret Societies of the Kwakiutl Indians” (1895), Report of 
United States National Museum, at 315; Malinowski, The Family among 
the Australian Aborigines (1913); Lowie, Primitive Society (1920); Golden- 
weiser, History, Psychology and Culture (1933), Part III (Totemism); Mali- 
nowski, Crime and Custom in Savage Society (1926); Hogbin, Law and Order 
in Polynesia (1934). 

In political science: W. J. Shephard, “ Democracy in Transition” (1935), 
29 American Political Science Review, 1; cf. H. J. Laski, Grammar of Politics 
(2nd edition, 1929); W. Y. Elliott, The Pragmatic Revolt in Politics (1928). 

4 Cf. F. S. Cohen, “Transcendental Nonsense and the Functional Approach”’ 
(1935), 35 Columbia Law Review, 809. 

6 There is a good deal of overlapping, for instance, in the programme of 
sociological jurisprudence offered by Dean Pound, and the programme of realistic 
jurisprudence outlined by Llewellyn. Cf. Pound, “Scope and Purpose of Socio- 
logical Jurisprudence” (1912), 25 Harvard Law Review, 489, 512-515; and 
Llewellyn, “Some Realism about Realism—Responding to Dean Pound” (193%), 
44 Harvard Law Review, 1222, 1236-1255. 
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jurisprudence are in part complementary and in part overlapping, 
but in no way antithetical, and that both spring from a common 
sceptical, scientific, anti-supernatural, functional outlook. 


Law as a Function of Judicial Decisions 


Perhaps one reason why jurisprudence has been so slow in 
: discovering the social content of legal rules and legal concepts is 
that jural facts, unlike the facts of physics or biology, generally 
purport to be self-explanatory. It has generally been considered 
an impertinence verging on political blasphemy to question the 
- adequacy of these explanations. The statute carries on its face 
 its-intended effects; the decision of a court, if important, is 
generally accompanied by a rationale in the form of a judicial 
opinion; most of the acts of subordinate legal officials are sur- 
rounded by explanatory words and ritual. To take these explan- 
ations at their face value is at once a mark of political decorum 
and a release from arduous tasks of research. 

The trends of modern jurisprudence that we call functional 

are inaugurated by sceptics who refuse to take these explanations 
at their face value and demand hard coin of social fact in place of 
paper legalities. Some of these sceptics have suggested that the 
words of a statute often have only the most superficial resemblance 
to the workings of the statute. A good deal of statute law turns 
- out under investigation to be without any force—law-in-books 
„rather than law-in-action; other parts of the statute law have 
been given new meanings in judicial, administrative, and popular 
construction—meanings that could never have been deduced 
from the words of the legislature. In either case, study of the 
statutes fails to provide a realistic picture of functioning law. 
Again, this sceptical spirit has been applied to the official dis- 
courses in which judges set forth the reasons for their decisions. 
Judicial opinions have been viewed as no more and no less reliable 
than the statements in which octogenarians, golf champions, or 
successful bankers explain their achievements. In place of judicial 
introspection, or at least as a corrective for its deficiencies, we 
are invited to examine unmentioned factors leading to a given 
decision. These factors may range from weakness of intellect or 
digestive disturbances to political beliefs or economic back- 
grounds. 

Under this sceptical gaze, a good many of the revered rules 
and principles of the law turn out to be pious frauds, contradicted 
by the actual holdings in decided cases, others turn out ta be so 
ambiguous that they have no predictive or scientific value, and 

still others turn out to be disguised tautologies, similar to the 
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doctrine established by Moliére’s physician, that opium puts men 
to sleep because it contains a dormitive principle. 

The actual course of judicial decisions, conceived as a field of ° 
historical events rather than as a branch of geometry, reveals a 
much larger degree of uncertainty in the Jaw than traditional 
jurisprudence has recognised. One of the most learned of living 
judges confesses to 


“a mounting sense of wonder that with all our centuries of 
common law development, with all our multitudinous courts, - 
and still more multitudinous decisions, there are so many - 
questions, elementary in the sense of being primary and basic, 

that remain unsettled even now. . . . One wonders how one © 
has attained maturity without getting oneself in trouble when 
one has been so uncertain all along of the things that one 
might so in affairs of primary concern. Take such fundamental 
privileges or claims of privilege as these—the privilege to 
employ force against another who threatens one with bodily.. 
harm; the privilege to employ force to effect a recaption of 
chattels taken from one’s custody; the privilege to employ 
force to effect an entry upon land. It is astonishing how obscure 
and confused are the pronouncements upon these fundamental 
claims of right.’’”® 


The extent of actual uncertainty in the body of the law is 
obscured by the legal fiction that courts do not make law but 
merely declare the law that already exists.’ It is further obscured 
. by linguistic conventions that’ give the appearance of eee 
- where there is no certainty. 


E Lawyers use what the layman describes as ‘weasel words,’ 
so-called ‘safety-valve concepts,’ such as ‘prudent,’ ‘negli- 
gence, “freedom of contract,’ ‘good faith,’ ‘ought to know,’ 
‘due care,’ ‘due process, —terms with the vaguest meaning— 
as if these vague words had a precise and clear definition ; 
they thereby create an appearance of continuity, uniformity . 
and definiteness which does not in fact exist.’’® 


Again the appearance of certainty is served by the verbal con- 
- vention that established principles of law are never “refuted” but 
only “distinguished.” Legal principles have a habit of running - 


6 Cardozo, Paradoxes of Legal Science (1927), pp. 76-77. 

7 “The fiction that judges do not legislate has long since been abandoned by 
all who care for a conscious and realistic jurisprudence.” H. J. Laski, ‘ ' Judicial 
Review of Social Policy in England, A Study of Roberts v. Hopwood et al.” (1926), 
39 Harvarå Law Review, 832. Cf. M. R. Cohen, “The Process of Judicial Legisla- 
tion,” supra, note I. 

8 Jerome Frank, Law and the Modern Mind (1930), p. 27. 
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hesitates is lost,’’ depending upon which course of action he’ 


* "+ Yale Law Journal, 468. 


-> short, because of some attitude of yours upon a matter? 
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in pairs, a plaintiff principle and.a defendant principle.? As in the 
domain of popular proverbs one appeals with equanimity to the 
caution, “Look before you leap,” or to its opposite, “He who 


prefers, so in the law one generally has a choice between opposite 
“principles.” Writers of legal treatises have no compunction 


‘about setting the two principles side by side, with only a “‘but”’ 


or “however” between them for the sake of decency. But in the 
actual decision of cases the choice between conflicting principles 
is likely to depend on unstated considerations. Mr. Justice Holmes 
was one of the first to take judicial notice of the inconclusiveness 
of legal principles. 


l “The language of judicial decision is mainly the language 
_ of logic. And. the logical method and form flatter that longing 
for certainty and for repose which is in every human mind. 
But a een is illusion, and repose is not the destiny 


is Gee BEIR tananan y 


grounds, often an inarticulate and unconscious” ji intii K 


is true, and yet the very root and nerve of the whole proceeding. 


You can give any conclusion a logical form. You | always Cafe 
imply a condition in a contract. But why do-you imply it Pra. 






It is because of some belief as to the practice of thé eae ee J 





or of a class, or because of some opinion as to po 





capable of exact quantitative measurement, and therefore not me 2120 


-capable of founding exact logical conclusions. . . . 

“I think that the judges themselves have failed adequately 
to recognise their duty of weighing considerations of social 
advantage. The duty is inevitable, and the result of the often 
proclaimed judicial aversion to deal with such considerations 

. is simply to leave the very ground and foundation of judg- 
ments inarticulate, and often unconscious, as I have said. 
_ When socialism first began to be talked about, the comfortable 
classes of the community were a good deal frightened. I 
-suspect that this fear has influenced judicial action both here 
and in England, yet it is certain that it is not a conscious 
factor in the decisions to which I refer.. . . I cannot but 
believe that if the training of lawyers led them habitually to 
consider more definitely and explicitly the social advantage 
on which the rule they lay down must be justified, they some- 
times would hesitate where now they are confident, and see 


? Yntema, “The Hornbook Method and the p ot Lay ws’ git"): 37 
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that they were taking sides upon debatable and often burning 
questions.’’2¢ 


To recognise this element of choice in the judicial process is 
to make the study of social factors that determine the course of | 
judicial decision an essential part of the lawyer’s outfitting if he 
is to predict with accuracy the probable legal course of his client’s 
plans. To quote from Mr. Justice Cardozo’s revealing study of 
the judicial process: 


“The spirit of the age, as it is revealed to each of us, is too 
often only the spirit of the group in which the accidents of 
birth or education or occupation or fellowship have given us a 
place. No effort or revolution of the mind will overthrow 
utterly and at all times the empires of these subconscious 
loyalties.” 


Professor Laski has recently observed, in somewhat the same 
vein: 

‘|, . no true science of law is possible unless its assump- . 

' tions are built on a philosophy of history that enables us to 

predict the large consequences of the system in which we are 


involved.”’ 


“, . . Once we realise that the legal relations of society 
are, broadly speaking, the expressions of class relations, once 
we recognise in the state supreme coercive power held at the 
disposal of those who own the instruments of production, the 
processes of law begin to clarify themselves in a fundamental 
way.” 12 


Undoubtedly Professor Laski and Justice Cardozo would 
differ profoundly in analysing the social determinants of law. 
What is significant is that, despite these differences of social 
viewpoint, there is agreement on the direction of research required 
if one would understand the course of judicial decisions. Such 
understanding cannot be achieved within the confines of legal 
science traditionally conceived. 

Fifty years ago Langdell wrote, “Law is a science, and all the 
available materials of that science are contained in printed 
books.’ To-day we are disposed to recognise that judges are 
human beings, and that not all the forces which motivate judicial - 
behaviour are words in printed books. There is, of course, wide 
difference of opinion as to the comparative importance of different 

10 Holmes, ‘‘The Path of the Law,” supra, note 1, pp. 181, 184. 

12 Cardozo, The Nature of the Judicial Process (1921), pp. 174-175. 


18 Harold J. Laski, Book Review (1936), 46 Yale Law Journal, 951, 952. 
13 3 Law Quarterly Review, "523-124. 


Sa A 
, 


EA 
t 


Yy 
"aj 


June, 1937 MODERN LAW REVIEW i3 





fields of knowledge in helping us to predict judicial behaviour. 
Some are searching in fields of psychology and psychoanalysis," 
without, I think, reaching any very significant results. Other 
students of the law have made illuminating studies of the social, 
economic, and political backgrounds of judges and decisions. 
Equally useful studies are being made in the field of social insti- 
tutional pressures that influence legislation.™ 
l All this is of significance not merely to the legal philosopher 
but to the practising lawyer. The client who wants to know 
whether to organize a partnership or a corporation or whether to 
include a, particular sort of renewal clause in his lease is not par- 
ticularly interested in the present state of the law. He wants to 
know how the courts are likely to deal with the transaction some 
years hence. The solicitor who advises him must know more than 
words in law books if he is to give intelligent advice. There is 
need even in these narrow questions for social vision, knowledge, 
judgment, and the ability to weigh available evidence. Much 
more obvious is the need when the legal question presented 
involved the development of an important economic institution, 
‘ social organization, or political instrumentality. The functional 
conception of legal science thus dictates a new vision of the scope 
-of legal education. The student of law must be familiar not only 
with statutes and cases but with the social realities on which the 
statutes and cases impinge, and with the social realities that, in 
turn, impinge on courts and legislatures as determinants in the 
development of the law.” It is forty years, now, since Mr. 
Justice Holmes wrote: 


“For the rational study of the law the black letter man 


14 Frank, “Law and the Modern Mind” (1930), c. 12-13; T. Schroeder, “The 
Psychological Study of Judicial Opinions” (1918), 6 California Law Review, 89; 
H..D. Lasswell, ‘Self-Analysis and Judicial Thinking” (1930), 40 International 
Journal of Ethics, 354; Hutcheson, “The Judgment Intuitive: The Function of 
the ‘Hunch’ in Judicial Decisions” (1929), 14 Cornell Law Quarterly, 274; 
Hutcheson, ‘“‘Lawyer’s Law and the Little, Small Dice” (1932), 7 Tulane Law 
Review, I. 

15 See: Jerome Hall, Theft, Law and Society (1935), Appendix; Brooks 
Adams, “Law Under Inequality”; “Monopoly” in Centralisation and the Law 
(1906), Lecture 2; Boudin, Government by Judiciary (1932); Gustavus Myers, 
History of the Supreme Court (1912); W. Hamilton, “The Ancient Doctrine 
Caveat Emptor” (1932), 40 Yale Law Journal, 1133; Nelles, “The First American 
Labor Case” (1931), 41 Yale Law Journal, 165; Max Lerner, “The Supreme 
Court and American Capitalism” (1933), 42 Yale Law Journal, 668; C. G. 
Haines, ‘‘ General Observations on the Effects of Personal, Political and Economic 
Influence in the Decisions of Judges” (1922), 17 Illinois Law Review, 96; R. A. 
Brown, “Police Power—Legislation for Health and Personal Safety” (1929), 42 
Harvard Law Review, 866; M. Finkelstein, ‘ Judicial Self-Limitation” (1924), 
37 Harvard Law Review, 338. 

_. 4 See, for example, Child: Labor and Capital in National Politics (1930). 
: 17 See Leon Keyserling: “Social Objectives in Legal Education” (1933), 33 
` Columbia Law Review, 437. 
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may be the man of the present, but the man of the future is 
the man of statistics and the master of economics.’’!® 


Pervading the realistic analysis of legal rules and concepts 
there is implicit a definition of law in terms of empirical realities. 
This definition has been most trenchantly formulated by Mr. 
Justice Holmes: 


“Tf you want to know the law and nothing else, you must 
look at it as-a bad man, who cares only for the material 
consequences which such knowledge enables him to predict, 
not as a good one, who finds his reasons for conduct, whether 
inside the law or outside of it; in the vaguer sanctions of 
conscience. ... Take the fundamental question, What. 
constitutes the law? You will find some text writers telling 
you that it is something different from what is decided by the 
courts of Massachusetts or England, that it is a system of 

- reason, that it is a deduction from principles of ethics, or 
admitted axioms or what not, which may or may not coincide 
with the decisions. But if we take the view of our friend the 
bad man we shall find that he does not care two straws for the 
axloms or deductions, but that he does want to know what the 
Massachusetts or English courts are likely to do in fact. I am 
much of his mind. The prophecies of what the courts will do 
in fact, and nothing more pretentious, are what I mean by the 
law.” 19 


Alternative functional definitions of law have been offered,2° 
but all these definitions attempt to anchor the concept of law on 
a solid bottom of empirical fact. Perhaps the most important 
thing about these definitions is that they get away from the 
Blackstonian confusion that vitiates so much of traditional 
jurisprudence. Blackstone attempted to superimpose the picture 
of law as the perfection of reason*! drawn by the tender-minded 
, hypocrite, Coke, upon the picture of law as force®® executed by - 
the tough-minded cynic, Hobbes. The Blackstonian definition of 
law as a “rule of civil conduct prescribed by the supreme power 
in a State commanding what is right and prohibiting what is 

18 “The Path of the Law,” supra, note x, 187. 

19 Ibid., 171-173. 

20 See: Cardozo, The Growth of the Law (1924), 44, 52; C. J. Keyser, “On the 
Study of Legal Science” (1929), 38 Yale Law Journal, 413. 

at ook Litt. *976. 

““In matters of government, when nothing else is turned up, clubs are 
PFE ” Hobbes, Dialogue between a Philosopher and a Student of the Common 
Laws of England (1681), “Of Punishments.” 

23 That “right” and “wrong” are used in this definition as ethical, rather 


than strictly legal, terms is made clear in Blackstone’s own exegesis upon his 
definition. Comm.* 54—55. 
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“wrong” provides a fertile source of confusion, which many 
important legal scholars since Blackstone have found about as 
useful in legal polemics as the ink with which a cuttlefish befuddles 
its enem -o. 

Those jurists who adhere to the Blackstonian definition of law 
are able to spin legal theories to the heart’s content without fear 
of refutation. If legislatures or courts disagree with the writer’s 
theory of “right” and “wrong” it is a simple matter to show that 
this disagreement is unjust, unreasonable, monstrous, and there- 
fore, not “sound law.” On the other hand, the intruding moralist 
who objects to a legal doctrine on the ground that it is unjust and 
undesirable can be told to go back to the realm of morality he 
came from, since the law is the command of the sovereign and not 
a matter of moral theory. Perhaps the chief usefulness of the 
Blackstonian theory is the gag it places upon legal criticism. If, 
by definition, the law is something that commands what is right 
and prohibits what is wrong, it is impossible to argue about the 
goodness or badness of any rule of law. And any definition that 
deters people from criticism of the law will prove very useful to 
legal apologists for the existing order of society. As a modern 
authority on legal reasoning declares: 


“Thus all things made legal are at the same time legally 
ethical because it is law, and the law must be deemed ethical 
or the system itself must perish.” ” 


If the functionalists are correct, the meaning of a definition is 
found in its consequences. The definition of a general term like 
“law” is significant only because it affects all our definitions of 
specific legal concepts. 

The consequence of defining law as a function of judicial 
decisions is that we may proceed to define such concepts as 
“contract,” “property,” “title,” “corporate personality,” “ right,” 
and “duty” similarly as functions of judicial decisions.” 

The consequence of defining law as a hodge-podge of political 
force and ethical value ambiguously amalgamated is that every 
` legal concept, rule or question will present a similar ambiguity. 

Consider, for example, the elementary legal question: ‘“‘Is 
there a contract? ” 

24 Brumbaugh, Legal Reasoning and Briefing (1917), 7. 

25 See: M. R. Cohen, “Property and Sovereignty” in Law and the Social 
Order (1933), 41; R. L. Hale, “Coercion and Distribution in a Supposedly Non- 
coercive State” (1923), 38 Political Science Quarterly, 470; R. L. Hale, “ Rate 
Making and the Revision of the Property Concept” (1922), 22 Columbia Law 
Review, 209; Llewellyn, Cases and Materials on the Law of Sales (1930); Oliphant, 
“Mutuality of Obligation in Bilateral Contracts at Law” (1929), 25 Columbia Law 


Review, 705; (1928), 28 Columbia Law Review, 997; Cook, ‘‘Logical and Legal 
Bases of the Conflict of Laws” (1924), 33 Yale Law Journal, 457. 
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When the realist asks this question, he is concerned with the 
actual behaviour of courts. For the realist, the contractual 


relationship, like law in general, is a function of legal decisions. - 


. The question of what courts ought to do is irrelevant here. When 
there is a promise that will be legally enforced there is a contract. 
So conceived, any answer to the question, “Is there a contract? ” 
must be in the nature of a prophecy, based, like other prophecies, 
upon past and present facts. So conceived, the question, “Is 
there a contract? ” or for that matter any other legal question, 
may be broken up into a number of subordinate questions, each 
of which refers to the actual behaviour of courts; (x) What courts 
are likely to pass upon a given transaction and its consequences? 
(2) What elements in this transaction will be viewed as relevant 


and important by these courts? (3) How have these courts dealt l 


with transactions in the past which are similar to the given 
transaction, that is, identical in those respects which the court will 
regard as important? (4) What forces will tend to compel judicial 
conformity to the precedents that-appear to be in point (e.g. 
inertia, conservatism, knowledge of the past, or intelligence 


sufficient to’ acquire such knowledge, respect for predecessors, - 
superiors or brothers on the bench, a habit of deference to the - 


established expectations of the bar or the public) and how strong ~ 


are these forces? (5) What factors will tend to evoke new judicial 
treatment for the transaction in question (e.g. changing public 
opinion, judicial idiosyncrasies and prejudices, newly accepted 


theories of law, society or economics, or the changing social- 


context of the case) and how powerful are these factors? 
These are the questions which a successful practical lawyer 
faces and answers in any case. The law, as the realistic lawyer 


uses the term, is the body of answers to such questions. The task | 


of prediction involves, in itself, no judgment of ethical value. Of 
course, even the most cynical practitioner will recognise that the 
positively existing ethical beliefs of judges are material facts in 
any case because they determine what facts the judge will view 
as important and what past rules he will regard as reasonable or 
unreasonable and worthy of being extended or restricted. But 
judicial beliefs about the values of life and the ideals of society are 
facts, just as the religious beliefs of the Andaman Islanders are facts, 


and the truth or falsity of such moral beliefs is a matter of complete . 


unconcern to the practical lawyer, as to the scientific observer. 
Washed in cynical acid, every legal problem can thus be 


a0 "| . . the vague circumference of the notion of duty shrinks and at the 
same time grows more precise when we wash it with cynical acid and expel 
everything except the object of our study, the operations of the law.” Holmes, 
‘The Path of the Law” (1897), Harvard Law Review, 457, 462. 
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interpreted as a question concerning the positive behaviour of 
judges. 

There is a second and radically different meaning which can 
be given to our type question, “Is there a contract?” When a 
judge puts this question, in the course of writing his opinion, he 
‘is not attempting to predict his own behaviour. He is in effect 
raising the question, in an obscure way, of whether or not liability 
should be attached to certain acts. This is inescapably an ethical 
question. What a judge ought to do in a given case is quite as 
much a moral issue as any of the traditional problems of Sunday 
School morality.” 

It is the great disservice of the classical conception of law that 
it hides from judicial eyes the ethical character of every judicial 
question, and thus serves to perpetuate class prejudices and un- 
critical moral assumptions which could not survive the sunlight 
of free ethical controversy. 

The Blackstonian conception of law as half-mortal and half- 
divine gives us a mythical conception of contract. When the 
‘masters of classical jurisprudence ask the question, “Is there a 
contract?” they have in mind neither the question of scientific 
prediction which the practical lawyer faces, nor the question of 
values which the conscientious judge faces. If they had in mind 
the former question their studies would no doubt reveal the extent 
to which courts actually enforce various types of agreements.” 
Conclusions would be in terms of probability and statistics. On 
the other hand if our classical jurists were interested in the 
ethical aspects of contractual liability they would undoubtedly 
offer a significant account of the human values and social costs 
involved in different types of agreements and in the means of 
their enforcement. In fact, discussion will oscillate between a 
theory of what courts actually do and a theory-of what courts 
ought to do, without coming to rest either on the existential plane 
of practice or on the ethical plane of values long enough to-come 
to grips with significant problems. This confused wandering 
between the world of fact and the world of justice vitiates every 
argument and every analysis. 

Intellectual clarity requires that we carefully distinguish 


2? Cf. F. S. Cohen, “Modern Ethics and the Law” (1934), 4 Brooklyn Law 
Review, 33. 

28 So hallowed is the juristic tradition of ignorng the actual facts of cases 
that a distinguished jurist, Professor Goodhart, can argue in all seriousness that 
the practice adopted by some American law libraries of putting the records of 
cases on file is very dangerous. Students might be distracted from the official 
yalio decidend: of the case, and try to discover what ihe actual facts of the case 
were, which would be a death-blow to traditional jurisprudence. See Goodhart 
“Determining the Ratio Decidendi of a Case” (1930), 40 Yale Law Journal, 161, 
172, 
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between the two problems of objective description and critical 
judgment, which classical jurisprudence lumps under the same 
phrase. Such a distinction functional jurisprudence offers with 
the double-barrelled thesis: (1) that every legal rule or concept 
is simply a function of judicial decisions which may be described 
without reference to values, and (2) that the problem before the 
judge is not whether a legal rule or concept actually exists, but 
whether it ought to exist. Clarity on two fronts is the result. 
Description of legal facts becomes more objective, and legal 
criticism becomes more critical.”9 


Law as a Determinant of Human Behaviour 

It is ancient wisdom that the human significance of law is 
found in the impact of law upon human behaviour. Scire leges 
non hoc est verba earum tenere, sed vim et potestatem. 3? Yet actual 
investigation of the effects of law upon conduct still has an air of 
novelty about it. One of the great protagonists of sociological 
jurisprudence, Professor Kantorowicz, puts the case in striking 
fashion. When the lawyer or law student reads a code of laws (or 
for that matter a legal treatise, a statute, or a collection of 
decisions), 


“Let him ask himself with respect to each statement... 
what harms would social life undergo if instead of this state- 
ment the opposite were enacted. And then let him turn to all 
textbooks, commentaries, monographs, and reports of decisions 

. and see how many questions of this sort he will find answered 
and how many he will find even put.’ 


The problem of the effects of law upon human beings, which 
is central to legal science, is a problem which classical jurists of 
many schools have found it convenient to ignore. Ignoring this 
problem has been particularly easy in view of the hallowed legal 
conventions that everybody is presumed to know the law and that 
prudent men, the majority of mankind no doubt, obey the law. 
In that kind of world, all one needs to do in order to know the 
effects of a given rule is to read the rule and to appreciate its 
purpose. 

Unfortunately, in the real world, most of us are vastly ignorant 
of the law, and are continually violating or disregarding the law. 
The question, then, of how much actual observance is given to any 


39 F. S. Cohen, “Transcendental Nonsense and the Functional Approach’”’ 
( 1935), 35 Columbia Law Review, 809, 838-841. 

30 Dig. 1.3.17 (Celsus). 

31 Rechtswissenschaft und Sociologie (1911), 8. 
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legal rule is an empirical question that cannot be answered on a 
priori grounds. : 

_ Again one turns to Professor Kantorowicz for a striking 
` portrayal of the disdain of facts by traditional legal theory : 


“This fiction (that every one knows the whole law of a 
state) contradicts the facts in the grossest manner. The truth 
is that nobody knows the whole law in its unsurveyable 
compass, that a few people know a portion of it, that most 
know nothing of it. So true is this that if a private citizen 
has acquired a thorough knowledge of the law of the state he 
will usually belong to a class of shady gentlemen. The usurer, 
the criminal apprentice, the yellow journalist, the fraudulent 
promoter know the rules which interest them accurately 
enough; the wholesale merchant, the artist, the statesman, 
the husband have only a sporadic acquaintance with even the 
paragraphs of the sales, copyright, public, international, or 
family law, without being disturbed in their activities by this 
ignorance. The traveller in a foreign country makes himself 
familiar with the language, the history, the art, the customs 
of the people—not even m a dream does it occur to any oné 
to so much as open its statute books.” 


It is certain that law does not secure obedience except in so 
far as it is known. Thus an important problem in determining 
the human significance of any rule or law is the problem of dis- 
covering the extent to which people theoretically affected by the 
rule are actually aware of it. From the point of view of the legis- 
lator, the problem takes a special form: In order to make this 
or that legislation effective, how can knowledge of it be conveyed 
- to those who are concerned, including those who are expected to 
enforce it? The influence- of newspapers, public trials, law 
treatises, and other instruments of education or propaganda, upon 
> popular legal beliefs presents a fascinating problem for the 
sociological jurist, and the results to be achieved in such investiga- 
tions may prove of considerable practical value. 

The functional approach suggests that instead of tracing the 
effects of a decision along celestial lines of logical force we may 
look rather to the actual process of learning, or understanding 
_and misunderstanding, which governs the interpretation that will 
be put upon a statute or a decision by laymen, by administrative 
‘officers, and even by successive judges. 

' The existence of this empirical problem has been somewhat 


32 Kantorowicz (sub pseud. Gnaeus Flavius), Der Kampf um die Rechiswissen- 
schaft (1906), 13-14. j 
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obscured by the traditional notion that legal rules may be deduced. 
from decisions and that these rules “bind” future judges. As a 
matter of fact, no number of decisions can logically provide a rule 
of law, for the simple reason that a universal proposition can never 
be validly inferred from any number of particular propositions. 
A decision is a particular proposition, and a rule of law is a 
universal proposition. 

The search for a logical formula that will determine precisely 
what rule each decision implies* is a wild goose chase starting 
from a logical confusion. The functional approach substitutes a 
wholly empirical question: “What influence is a legal decision 
likely to have on future cases?” This is not always a simple 
question to answer, as competing counsel in most cases will 
recognise. There is a vocabulary and a technique for restricting 
decisions to the particular facts of the case, that is to say for 
distinguishing any new case and thus destroying the precedent 
value of the old case. There is another vocabulary and another 
technique for drawing wider and wider morals from a decision, 
and applying these morals to cases more and more distantly 
removed. In selecting and compromising between these tech- 
niques, courts make choices which cannot be blamed on logic. To 
describe these choices as they occur is the objective of a functional 
theory of legal precedents.” 

The problem of interpreting past decisions is not a problem 
restricted to the field of judicial action. A similar problem exists 
in the field of public administration and in the field of popular 
legal opinion. Here again there is need of patient study to show 
how people actually do interpret and misinterpret laws and cases. 
The results of such study may make it easier for judges and 
legislators alike to foresee the consequences of action. 

The study of mental reactions to rules and decisions, while 
essential, is not sufficient to determine their full effects. Beyond 
this task is the task of determining how the incentives to obedience 
and disobedience will mould reactions to law. 

The scope of this latter task is underestimated by those who 
deny that law consists of commands and point out that most 
legal propositions, at least outside the field of criminal law, are 
declaratory rather than imperative. What this criticism overlooks 
is that legal propositions which are declaratory in form owe their 
legal force to threats of state action. 


33 For examples of this search see Goodhart, “ Determining the Ratio Decidendt 
of a Case” (1930), 40 Yale Law Journal, 161. 

u K.N. Llewellyn, The Bramble Bush (1930), 47, 61-66. Oliphant, “ A Return 
to Store Decisis” (1928), 6 American Law School Review, 215, 217, 218. F. S. 
Cohen, Ethical Systems and Legal Ideals (1933), 33-37. 
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“An order does not cease to be a command because it 
contains an explanation of what it is that is commanded. Nor 
is a law permitting a man to do something at his option, e.g. 
to dispose of his property by testament, any less a part of the 
system of imperatives, in this case of what we call the law of 
property. It certainly is an imperative to the children or 
other heirs, who when the will is properly made, must yield 
certain goods to legatees or devisees,’’ 


The human significance of any rule of law thus depends upon 
the extent to which it secures obedience. This, in turn, will 
depend upon the strength of the organised desire for which the 
rule provides an enforcing instrument, as compared with the 
‘strength of the organised desire which the rule is intended to 
frustrate. The failure to recognise this persistent struggle that 
underlies all law enforcement is written large in the history of 
social reform legislation. Again and again idealists have succeeded 
in writing their hopes on the statute books, only to discover in 
dismay that laws are not self-executing. Out of the past century’s 
experience with social reform legislation certain elementary facts 
are beginning to emerge—for instance, that a law designed to 
help the weaker of two parties to a bargain will be useless if it 
is possible to “contract out,” and that legislation designed to 
protect an oppressed class will not be effectively enforced unless 
. it sets up some independent agency capable of representing the 
interests of that class in securing enforcement of the legislation. 

Every legal problem, viewed functionally, involves a conflict 
of interests. The stability of any solution will depend, at least 
in part, upon a correct appraisal of the desires that will be effec- 
tuated or frustrated by the solution.®’ 

The problem of weighing incentives to obedience and dis- 
obedience leads finally to the problem of weighing social forces. 
What the law ought to accomplish in any given situation cannot 
be determined without determining what the law can accomplish. 
This latter question leads us inevitably to seek some measurement 
of the organised force that can be brought to bear on any legal 
issue. The force of law depends partly, to be sure, on the death- 
dealing equipment of the state; it depends also upon the essential 
human services which the state controls; it depends at the same 
. time upon the organisational loyalties without which armies, 


3 M. R. Cohen, Law and the Social Order (1933), 206. 

° See W. F. Dodd, Administration of Workmen's Compensation (1936), pp. 
16-26, 70-99. Cf. E. A. Parry, The Law and the Poor (1914). 

7 See, for a significant application of this approach to the law of larceny, 
J. Hall, Theft, Law and Society (1935), chap. 6. 
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police forces, and all social institutions disintegrate. The effec- . 
tiveness of the opposition to law, at any point in the legal order, 
will likewise be proportionate to the physical, economic, and 
emotional power which can be mustered to oppose a given objec- 
tive affirmed by the law. Recent history in Italy, Germany, - 
Austria, and Spain, reveals the tenuousness of traditional 
analyses of democracy in terms of constitutional rights and pro- _ 
cedures. From a realistic point of view, democracy is gone when 
the theoretical power of the majority to govern ceases to corre- 
spond to an actual power-to compel obedience. From this point 
of view the question of whether a democracy can tolerate vast 
concentrations of financial power assumes critical significance. In 
constitutional.as well as in private law, the stuff of which living 
law is made is not concepts in logical arrangement but conflicting 
‘interests diversely organised and pitted against each other in an . 
ever shifting battle line. A realistic appraisal of the human 
meaning of any legal rule involves us in a measurement of human 
desires and human powers in every domain of life. . 
The question of the proper scope of law has been argued back - 
and forth for a good many centuries, and nearly all of the argu- 
ment has been in a priori terms. From the functional standpoint, 
the problem takes a form in which empirical evidence becomes 


`- relevant. The central question is that of the effectiveness of © 


various possible legal rules and arrangements. From this stand- ` 
point, if modern history shows a progress of the law in social - 
control it is significant to ask whether this progress is not primarily 
ascribable to an increase in the realm of jurisdiction dominated . 
by the state through its increased physical force rather than to 
any progréss in legal wisdom or the moral qualities of humanity. 
In the modern centralised nation the monopoly of internal power 
by the sovereign, based upon centralising developments in the - 
technology of industry, communication, and warfare, has made 
it possible to exercise effective legal control over many relation- 
ships that were once outside the realm of effective control. If 
legal development has not made full use of new opportunities, . 
this is partly due to the heritage of thinking from an age in which 
the state could not undertake certain tasks of social control for 
lack of power, and in which it accordingly became the accepted 
duty of the moralist to prove that those things were not worth. 
doing. A state which cannot secure obedience from those who 
control its industry may at least save face by issuing the unbreak- 
able commandment, ‘Do as you please.’ Unfortunately, the 


33 Cf, F. S. Cohen, “The Socialisation of Morality,” in Hook and Kallen, 
American Philosophy To-day and To-morrow (1935), 83, 87- : 
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- fact tends to be viewed as an ideal. In political theory, at least, 
"+ conservatism may be defined as the idealization of yesterday’s 
misfortunes. i 
If the temporal variation of state power offers a useful key to 
the understanding of legal history, the varying degrees of state 
power in different fields of human conduct offer an equally useful 
` key to the understanding of the law of a given epoch. The law 
is one among many “control” institutions. The direction of its 
powers is largely determined by a process of competition with 
organised religion, organised education, the family, professional 
and mercantile agencies of control, and various other social 
institutions, each: with its own ‘‘inner order” and its own sanc- 
tions.** The disruption of any of these agencies throws new tasks 
upon the law; their development relieves the legal order of old 
responsibilities. 

In this competition with other organisations of social force, 
the law realises the limitations of its machinery. Operating 
through courts, it is required by dictates of social economy to 
concentrate its attention upon facts readily verifiable. Laws 
against adultery are notoriously unenforceable. The fact that 
land cannot be concealed gives point to the peculiarly rich 
development of legal control over real property. The public 
events of birth, marriage, and death furnish stable fulcrums for 
‘legal leverage. The organisation of men into permanent groups 
offers new pressure points for the activity of the law.’ 

To describe law-in-action is to describe the inter-relationships 
between judicial decisions and all the other -events of the social 
scene. The meaning of law depends not only upon the factors 
already noted, which determine how far it will be observed, but 
on all the social facts that give law-observance and law-breaking 
their human significance. In writing the life-history of a legal 
-rule one does not reach the end of the story when the rule is 
obeyed or disobeyed. There remains to be told the meaning of 
obedience or disobedience, in terms of social institutions and 
customs, in terms of the material things over which law gives 
control, in terms of human habits, modes of thought, fears, hopes, 
pleasures and pains.*! 

The problems raised in the search for the human meaning of _ 
legal rules, decisions, concepts and institutions are problems to 
which the literature of functional jurisprudence gives, perhaps, 
only faltering and partial answers. To have lifted these problems 


*° See Ehrlich, Fundamental Principles of the Sociology of Law (translated by 
Moli; 1936), chaps, 2-3. 
40 F, S. Cohen, Ethical Systems and Legal Ideals, 260, 270. 
#1 Ibid., 271-285. 
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to the level of conscious formulation is itself an achievement. 
What remains is for the future. 

A functional jurisprudence, in facing this task of tracing the 
human significance of law, will draw upon the results of scientific 
study in many related fields. Already first attempts have been 
made to trace the human consequences of specific rules and 
decisions.42 There is a growing literature that analyses, from the 
legal standpoint, the fields of conduct to which law is applied.*® 
More important, perhaps, than any of these published studies is 
the incorporation of social investigation into the process of law 
administration. The growing practice of including economic 
materials in legal briefs, the increased use of economists and 
statisticians by administrative bodies, and of psychiatrists and 
social workers by courts, the growing utilisation of social research 
in legislative hearings and investigations, all testify to the con- 
temporary significance of the functional approach and its promise 
for the future. 


Function and Value 


The normative use of definitions is one of the most prevalent 
sources of confusion in legal criticism. 

Those who define law as an outpouring of the Volksgeist are 
prone to argue that law which shows their theory to be false, e.g. 
code law, is undesirable. Those who define law as the will of the 
sovereign are apt to conclude that judge-made rules which ignore 
or defy the will of the sovereign are bad law. Those who define 
law as a body of authoritative principles recognised by the courts 
‘are likely to condemn as evil any course of judicial decisions . 
that violates these assumed principles.¥ 

It is one of the serious dangers of the functional approach that 
those who invoke it for the purpose of description may without 


42 See, for instance: McCracken, Strike Injunctions in the New South (1931). 
#3 In addition to the vast modern literature on criminology, there is a growing 
corpus of legally oriented material on such subjects as corporate practice, banking 
practice, the organisation and functioning of trade unions, the disposition of 
decedents’ estates, industrial accidents, automobile accidents, contracts of 
employment, and the psychology of the witness. 
44 Bertrand Russell points to a similar fallacy in the realm of philosophy: 
“The philosopher first invents a false theory as to the nature of things, 
and then deduces that wicked actions are those which show that his theory is 
false. To-begin with the traditional Christian: he argues that, since every- 
thing always obeys the will of God, wickedness consists in disobedience to the 
will of God. We then come on to the Hegelian, who argues that the universe 
consists of parts which harmonise in a perfect organism, and therefore wicked- 
ness consists of behaviour which diminishes the harmony—though it is 
difficult to see how such behaviour is possible, since complete harmony is 
metaphysically necessary. . . . These examples have, I hope, made it plain 
that a metaphysic can never have ethical consequences except in virtue of its 
falsehood; if it were true, the acts which it defines as sin would be impos- 
sible.” Sceptical Essays (1928), ch. 7 (“ Behaviourism and Values”), p. 91. 
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further thought utilise it as a criterion of value. It is important 
for the jurist to’remember that when he has described the human 
significance of a rule he has not thereby justified its existence. 
The task of valuation remains to be faced. 

Caution against normative use of a functional definition of law 
is particularly pertinent because of the ambiguity of the word 
“function.” When one says, for instance, that it is the function 
of the judge to apply -pre-existing law to the facts of a case, one 
may mean that this is what a judge ought to do or simply that this 
is what judges actually do. A statement of the latter type is 
purely -descriptive. A statement of the former type assumes a 
standard of values, and is, in effect, an ethical judgment. 

It is to be emphasised that functional analysis of a legal rule 
or decision is purely a descriptive process. On the other hand, an 
intelligent value judgment upon any legal rule or decision pre- 
supposes such descriptive functional analysis, but also involves an 
ethical premise. 

It was Bentham’s great and enduring contribution to legal 
criticism to insist that the value of a legal rule depends upon its 
` human consequences. In the field of legal criticism, or normative 
jurisprudence, functionalism is simply a development of utilitar- 
_janism. It is a development, however, which seeks to overcome 
certain weaknesses in the philosophy and method of Bentham and 
his immediate successors. 

In the first place, Bentham failed to distinguish between his 
general theory of value, i.e. that the value of any act depends 
uporrits consequences, and his theory of the good, i.e. that pleasure 
or happiness is the only good. The latter theory is one that many 
reasonable people reject, and although I happen to believe that 
all the objections thus far. levelled against Bentham’s hedonism 
are inconclusive,® I should agree that one may adopt alternative 
standards of ultimate value without getting into logical self- 

contradiction. 
| But no matter what other standards of value one may adopt, 
the essential basis of utilitarianism remains.“ 

Bentham’s doctrine that the value of any legal rule depends 
upon its consequences was met with the philosophical challenge: 
Why should we assume that the value cf anything depends upon 
its consequences? Functionalism exposes the-emptiness of this 
challenge, by showing that the distinction between law and its 
-~ consequences is purely arbitrary. The meaning of a legal rule is 


“ F., S. Cohen, Ethical Systems and Legal Ideals (1933), pp. 185-220. 
4s This is recognised by so vigorous a critic of hedonism as G. E. Moore. 
Ethics (1912), chaps. 1-3; Principia Ethica (1903), chaps. 1-2. 


26 > * “MODERN LAW REVIEW- ` June; 1937 


not action commanded but action caused. One cannot evaluate 
a legal rule or institution intelligently without knowing the action 
caused which constitutes the human meaning of the rule. or 
institution. The challenge to Bentham’s general EeOEY of value 
-turns out to be only a verbal confusion. i 
-A further weakness in Bentham’s utilitarianism springs from _ 
- the general state of the social sciences at the time Bentham wrote. — 
_While insisting that. the value of law depends upon the effect of- 
law on human conduct, Bentham himself was unable to utilise ~ 
any scientific study of such effects, for the simple reason that no 
scientific study of such effects had ever been‘made. The bare 
materials for such a study—judicial statistics, general social 
statistics,-and social case studies—were lacking. Bentham: there- 
fore had to rely entirely upon common observation 1 in making his © 
own calculations of the-effects of various legal rules and institu: - 
tions. To-day jurisprudence can draw upon a-wealth of material, ` 
scientifically collected and organised, in tracing the effects of law 
in human society. ~ 
In the field of legal criticism the hinchoral ‘method may- thus 
be conceived as essentially a reorientation of utilitarianism to a 
wider philosophical perspective- and toa broader horizon of 
relevant knowledge in. the fields of psychology, economics, crimin- 
ology,.and general sociology. ` 
ü FELIX. S. CoHEN* o, 


* Assistant Solicitor, U. S. Interior Department, Washington, D: C: 


~ 


~ 
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A SCALE OF VALUES IN THE 
COMMON LAW 


F the Common Law of England it may in truth be said 
that it contains a noble conception of man and a noble 
-conception of law: of man as a reasonable being and of 
law as a reasonable rule. The reasonable man of the law is 
naturally also a freeman. Freedom in the conception of the 
Common Law is a thing native to man as man. “Libertas est 
„ naturalis facultas ejus quod cuique facere libet nisi quod jure 
aut vi prohibetur. Sed secundum hoc videtur quod servi sint 
liberi, nam et ipsi liberam habent facultatem nisi vi aut jure 
prohibeantur.” 1 
This conception of man as by nature a free and reasonable 
being gave rise to the notion of the liber et legalis homo, the free 
and lawful man of the English Law. “Among laymen the time 
has indeed already come when men of one sort, free and lawful 
men, can be treated as men of the common, the ordinary, we may 
perhaps say the normal sort, while men of all other sorts enjoy 
privileges or are subject to disabilities which can be called excep- 
tional.”? “The growth of the Common Law was unfavourable to 
the existence of a class of slaves” or unfree citizens. In course 
of time the Courts of Common Law-lumped together all the classes 
of unfree tenants under the comprehensive term villani.4 Heng- 
ham’s Parva shows the growth of the bias in favour of the personal 
freedom.of the villein.5 “The Common Law must in the interests 
of the State and in obedience to its own principles hold the villein 
to be a free and lawful man.’’® By the beginning of the reign of 
Elizabeth the process was complete and the Common Law had 
established all men in the status of freedom.” The free and lawful 
man in whose image the English citizen was thus made was 


_ conceived to be a reasonable man, innocent of crime and 


1 Bracton, Ed. Woodbine, vol. ii, pp. 29-30. The passage continues: “in 
hac parte jus civile vel gentium detrahit juri naturali.” | i 

2 Pollock and Maitland, History of English Law, vol. i, 407. 

3 Holdsworth, History of English Law, ii, 202: " At the end of the Anglo-Saxon 
period praedial serfs comprised most of the humble cultivators of the soil.” 
Holdsworth, ii, 42. 

4 Holdsworth, op. cit. iii, 199—208. 

§ Ib. ii, 264. 

§ Jb. iit, 500, cf. ili, 457: “The very idea of'a normal person is the creation of a 


- common law which has strengthened the bonds of society by administering an 


equal justice to all its members.” 

7 See Hargraves’ argument in Sommersett’s Case : Broom’s Constilutional Law, 
Ed. 1866, pp. 65-105. In Cartwright’s Case, 11 Eliz. (Rushworth, ii, 468), it was 
resolved that England was “too pure an air for a slave to breathe in.” 
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wrong-doing,® honest in his dealings,® efficient in his work,” of good 
repute among his neighbours, a man of firmness and courage™ 
animated by a spirit of friendship for his fellowmen.* The whole 
tendency and operation of the Common Law with this concept of 
the free and lawful man was to raise all men to the level of 
economic and political freedom.4* Every adult citizen was (or 
became) a persona. In contradistinction to the slave’® (who was 


8 “De quolibet homine presumitur quod sit bonus homo donec probatur in 
contrarium.” Bracton f, 193a. In the manifesto of Jack Cade (1450) we read: 
“Item we wyll that all men knowe we blame not all the lordys, ne a!l tho that is 
about ye kyngs person ne all jentillmen ne yomen ne all men of lawe ne all 
bysshopes ne all prestys but all such as may be founde gylty by just and trewe 
enquery and by the lawe.” Cf. The presumption of Innocence: Williams v. 
East India Co. (1802), 3 East 192; Rutherford v. Richardson, [1923] A.C. 1; 
the presumption of Legitimacy: Banbury Peerage Case (1811), 1 Sim. & St. 153; 
Russell v. Russell, [1924] A.C. 687; the presumption of Regularity: Berryman v. 
Wise (1791), 4 T.R. 366; the presumption of Lawful Origin: Johnson v. Barnes 
(1873), L.R. 8 C.P. 527. The word of Fortescue, C.J., is well-known: “I would 
rather wish twentie evill doers to escape death through pitie than one man to be 
unjustly condemned.” 

° The onus of proof is always on a person alleging fraud or (save in exceptional 
instances) undue influence. Again, good faith and absence of malice are presumed 
in favour of one who defames another on a privileged occasion: Gatley on Libel, 
2nd ed., 744; and cases cited. 

10 The onus of proving that materials supplied are inferior or that work done is 
inefficient is on the person making the allegation. 

u Words that are defamatory are presumed to have been published “falsely 
and maliciously” of a plaintiff: Gatley on Libel, 2nd ed., p. 647. In this case the 
presumption of good character and repute on the part of the plaintiff displaces 
the presumption of innocence on the part of the defendant. 

12 Cp. R. v. Vincent (1920), 9 C.A.R. g1; O’ Kelley v. Harvey (1882), 15 Cox 
C.C. 435; Dicey, Law of the Constitution, 8th ed. 501, cf. Haynes v. Harwood, 
[1935] 1 K.B. per Greer, L.J., at p. 158; per Maugham, L.J., at p. 162. 

13 Contra: the homo homini lupus of Ovid and of Hobbes. The point is of 
immense political and legal importance: cf. the cases on Rescue, infra. The 
doctrine is to be found in Cicero: ‘‘ By nature we are disposed to love men; this 
is the foundation of law” : de Leg. i, 15, 43; in Seneca: “Man is born to mutual 
service: to the service of the Common Good”; de Clementiai, 3,2; in Augustine: 
“Sociale quidem est natura humana magnumque habet et naturale bonum vim 
quoque amicitiae”: de Bono Conjugale; in Aquinas: “Est autem omnibus 
hominibus naturale ut se invicem diligant; cujus signum est quod, quodam 
naturali instinctu, homo cuilibet homini etiam ignoto subvenit in necessitate . . . 
ac si omnis homo omni homini esset familiaris et amicus.” ‘Contra Gentes, ili, Ch. 
117. In More's Utopia: “‘ No man ought to be counted an enemy who hath done no 
injury. The fellowship of nature is a strong league ; and men be better and more 
surely knit together in friendship and benevolence than by leagues and covenants, 
by hearty affection of mind than by words.” Thomas More had in his time been 
Reader at Lincoln’s Inn, and was here reproducing the doctrine of the Common 
Law: “Common Law is common reason and common -reason bids one trust 
another.” Holdsworth, H.E.L. ii, 595; cp. iv, 410. The validity of this view 
of human nature is affirmed by leading anthropologists, see Professor Elliot 
Smith: On Human History, 180-191; see also two notable letters to The Times, 
dated respectively the 13th Nov., 1928, and the 15th Nov., 1929, from the same 
authority. 

4 The political ideas of the Common Law became the constitutional law of 
the English State and formed the political theory of Englishmen. Holdsworth, 
H.E.L., iv, 288. 

18 “Persona” was defined in the technical language of the philosophers, 
individua substantia rationalis naturae. 

18 Cf. Bulgarus: "Servienim jure civili nullam personam babent; ideo nuptias 
quae juris civilis sunt non contrahunt.” Cp. Azo: “Quantum ad jus civile servus 
pro mortuo habetur” ; cited Carlyle, Medieval Political Theory, vol. ii, p. 36. 
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not a persona and who enjoyed neither the jus connubii nor the 
jus commercii) the free man is entitled to make a lawful marriage” 
and to own property. And the ability and the right to own 
property involves the ability and the right to alienate property.! 
The principle of freedom of alienation was a principle of the 
common law.” A restraint on alienation in the case of a chattel, 
says Coke in astonishment and indignation, “would be against 
trade and traffic and bargaining and contracting between man 
and man.’’2! 

For alienations and contracts at Common Law an exercise of 
free will was essential.” In certain.cases, e.g. on a conveyance by 


_ a married woman by way of fine, the law made a special investiga- 


tion to ascertain that the conveyance was freely willed. “The 
examination must be solely and secretly and the effect thereof is 


`> whether she be content of her own free good will without any 


menace or threat to levy a fine of these parcels.”23 In Johnson 
v. Clark™ Parker, J., declared that a local custom under which 
real estate held by a married woman could be disposed of by her 
with the consent of her husband without her separate examination 
ov acknowledgment was inconsistent with the general principle of 


the common law that an exercise of free will was essential to 


alienations and contracts and that a married woman (without such 


 eXamination and acknowledgment) was presumed not to be in a 


position to exercise that free will; and the custom was therefore 
unreasonable and bad. 


The principle that an exercise of free will is essential to alien- 


ations and contracts at Common Law explains not only the special 


rule as to the separate examination of married women but also the 
general rules which strike at the legal validity of a contract made 


17: And to marry per verba de presenti, by a “formless interchange of words” 
without the presence of an “ordained clergyman”: see Pollock and Maitland, 
History of English Law II, 373-4. It was an English Pope who laid down the 
rule expressly that inasmuch as in Christ there is neither free nor slave, and the 
sacraments are open to all, so also marriage (which.is a sacrament) must not be 
prohibited to slaves; see Carlyle, Med. Pol. Theory, ii, 132. 

_ 18 “Sic habet homo naturale dominium exteriorum rerum quia per rationem 
et voluntatem potest uti rebus exterioribus ad suam utilitatem quasi proper se 
factis” : Aquinas, de Justitia Q. 66, Art. r. It is to be observed that in England 
and elsewhere the institution of marriage and the institution of property arose 
spontaneously and were not called into being by any royal decree or any Statute 
of Parliament or any canon of the Church. 

1 Cf. Gaius. Dig. xii, 1, 3: “Nihil enim tam conveniens est naturali 
aequitati quam voluntatem domini volentis rem suam in alium transferre ratam 
haberi.” 

2 Holdsworth, Ħ.E.L., iii, 85; cf. ii, 349; iv, 350, cf. 318. 

41 Coke, Litt. 223a. Cf. Knight, Grotius, p. 105, 

*2 See the illuminating judgment of Parker, J., in Johnson v. Clark, [1908] 1 
Ch. 303. Cf. Plowden: “Every deed imports consideration, viz. the will of him 
who made it,” cited Holdsworth, H.E.L. ii, 419, note 5. 

28 Co. 2nd Inst., 515. 

24 Ubi sup. 
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or act done under physical duress,” or under “undue influence’’ 
constraining the will; or under the influence of fraud% or mistake.” 

On the other hand it is a general principle of the Common Law 
that an act done freely with a full knowledge of the circumstances 
is irrevocable in law. Again, an act or a risk voluntarily suffered 
or accepted is irremediable in law.?? The doctrine embodied in 
the maxim volenti non fit injuria is thus part of the Common Law.” 
But the Common Law did not hold a man liable for the acts of 
another (even of his servant) which he had not antecedently 
authorised or commanded or subsequently (with full knowledge 
of the circumstances) ratified, “It would be against all reason,”’ 
said Counsel in Y.B. Henry IV, “to impute blame or default to 
a man where he has none in him, for the carelessness of his 
servants cannot be said to be his acé,’’*4 


25 Cf. 1 Hale, P.C., 433: “If there be an actual forcing of a man as if A by force 
take the arm of B and the weapon in his hand and therewith stabs C whereof he 
dies, this is murder in A but B is not guilty.” Cf. R. v. McGrowther (18 How. St. Tr. 
391). A technical distinction was thus drawn between actus hominis and actus 
humanus: a fully human, that is, a voluntary act. 

26 Where it is necessary to show that the act which it is sought to avoid was 
actually induced by a false statement or representation made with intent to 
induce that act. 

27 Cf. 1 Hale, P.C.42; Semble, on the principle Nihil volitusn nisi praecogni- 
tum. Seee.g. Jones v. Waring, [1926] A.C. per Lord Sumner at p. 696; per Lord 
Shaw at p. 690. And see Norwich Union v. Price, [1934] A.C. per Lord Wright at 
p. 462. An error in the mind as to the “essence” or “substance” of the act in 
contemplation makes void the consequent of the will. The error must go to 
“substance” or ‘‘essence”’ not ‘quality’ or “accident” merely: Levey v. Bell, 
[1932] A.C. 161. The law here returns to its bases in logic and metaphysics. 

28 See e.g. the cases on “voluntary payment” : Remfrey v. Butler (1858), E.B. 
& E. at p. 897. 

29 See e.g. Smith v. Baker, [1891] A.C. 325. 

80 Cf. however, Smith v. Baker (ubi sup.) per Lord Watson, at p. 355: ‘The 
maxim volenti non fit injuria . . . has lost much of its literal significance.” The 
philosophic basis of the principle is thus given by Aquinas: de Justitia. Qu. 59, 
Art. 3. “Actio de sua ratione procedit ab agente; passio autem, secundum pro- 
priam rationem, est ab alio: unde non potest esse idem, secundum idem, agens et 
patiens (3 cap. 1 and 8 cap. 5 Physics). Principium autem proprium agendi in 
hominibus est voluntas. Et ideo illud proprie et per se homo facit quod volens 
facit: et e contrario illud proprie homo patitur quod praeter voluntatem suam 
patitur; quia in quantum est volens, principium est ex ipso, et ideo in quantum 
est hujusmodi magis est agens quam patiens. Dicendum est ergo quod injustum 
per se et formaliter loquendo nullus potest facere nisi volens nec pati nisi nolens.” 

31 Cited Holdsworth, H.E.L., iii, 383. The modern principle of employers’ 
liability is a departure from the principle of the Common Law: see Holdsworth, 
ib. 387. “The real difficulty was to make out how any man, any natural man, 
could be vicariously liable to pay damages for the wrongful act or neglect of his 
servant which he had in no way authorised and might even have expressly for- 
bidden”: Pollock, L.Q.R. xxvii, 235. “The liability of an employer to the public 
for injuries caused by the acts and defaults of his servants is analogous to the 
duties imposed with various degrees of stringency on the owners of things which are 
or may be sources of danger to others.” Pollock, Essays on Ethics and Juvisprud- 
ence, 128, cited Holdsworth, H.E.L., viii, 479. The reason for the change in 
principle is said to be economic: “Should we nowadays hold masters answerable 
for uncommanded torts of their servants if normally servants were able to pay 
for the damage that they do? We do not answer the question: for no law... 
has ever been able to ignore the economic stratification of society while the 
existence of large classes of men ‘from whom no right can be had’ has raised 
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In line with this principle (and perhaps a part of it) is the rule 
that lability for a wrongful act terminates on or at the interven- 
tion of a new act of will: novus actus (humanus) interventens. 
Liber est causa sui. The free act of B is the cause of the con- 

_sequences that flow from it and these consequences cannot 
ordinarily be laid to the charge of an earlier agent A.3? 

The Common Law thus sets the highest value on its own great 
creation, the liber et legalis homo, “the reasonable man of the law,” 
and on his free act of will. 

It- protects his life and bodily integrity by criminal sanctions. 
Save in defence of his own life against unlawful attack, no 
private citizen may take the life of another even to save his own.¥ 
Again to take one’s own life or to attempt to do so is a criminal 
act. And, for all the value that the Common Law sets upon the 
free will of the citizen, it refuses to admit the plea of consent as 
an answer to a charge of unlawful violence causing or intended 
to cause hurt or injury calculated to interfere with health or 

-comfort.** On the same ultimate ground of public utility and 
public welfare is founded the rule that “the law of England will 
not permit any man to enslave himself by contract”: and the 


difficult problems for politics and jurisprudence-ever since the days of Athelstan. 
. . . However, our Common Law when it took shape in Edward I’s day did not 
unless we are much misled make masters pay for acts that they had not com- 
manded nor ratified. Had it done so, it would have punished a man for an offence 
in which he had no part.’’ Pollock and Maitland, Hist. ii, 533, cf. Holdsworth, 
H.E.L. iit, 387. So also, the act of an insane person as such is not in law his act: 
Felstead v. Director of Public Prosecutions, [1914] A.C. 534. 

32 Unless such consequences were intended or were the natural and probable 
result of the act of A. See, e.g. Speight v. Gosnay (1891), 60 L.J.Q.B. per Lopes, 
L.J., at p. 232. At this point the concept that the law has of the nature of man 

- becomes of high importance. See the Rescue cases: Brandon v. Osborne Garrett, 
- [1924] I K.B. 548; The Paludina, [1927] A.C. 16; Culley v. United Dairies, 
[1933] 2 K.B.297C.A.; Haynes v. Harwood, [1934] 2 K.B. 240; ‘193511 K.B. 146. 

33 Or his own house: R. v. Hussey (1924), 18 C.A.R. 160. This rule which 
sacrifices life to property would seem to be out of symmetry with the developed 
Common Law. The death penalty is no longer inflicted for theft or burglary. 

% R. v. Dudley and Stephens (1884), 14 Q.B.D. 273. 

Hale, P.C. 412. R. v. Mann, [1914] 2 K.B. at p. 108, cf. Beresford v. 
Royal Insurance Co. (1937), 53 T.L.R. 583. The medieval condemnation of suicide 
was based in part on social principles: “Quaelibet pars id quod est, est totius. 

` Quilibet autem homo est pars communitatis: et ita id quod est, est communitatis. 
Unde in hoc quod seipsum interfecit, injuriam communitati facit.” Cp. Aristotie. 
5 Ethics. Aquinas, de Justitia, Q. 64, Art. 5. : 

% R. v. Donovan, [1934] 2 K.B. 498. “No person can licence another to commit 
a crime.” An exception is made in the case of certain many diversions which 
“may fit people for defence” and other lawful sports and pastimes: and in the 
case of surgical operations, lawfully performed: “Si vero membrum propter 
putredinem sit totius corporis corruptivum, tunc licitum est, de voluntate ejus 
cujus est membrum, purtridum membrum praescindere propter salutem totius 
corporis: quia unicuique commissa est cura propriae salutis. Aliter autem aliquem 
membro mutilare non est licitum alicui privatae personae, etiam volente illo 
cujus est membrum: quia per hoc fit injuria communitati, cujus est ipse homo 
et omnes partes ejus”; ib., de Justitia, Q 65, Art. 1. 

%? Broom, Constitutional Law: Ed. 1866, p. 91, cf. Harwood v. Millars, “1916] 
2 K.B. 44; McEllistrum v. Ballymacelligot, [1919] A.C. 548. 
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rule that a contract in restraint of trade is bad and un- 
enforceable if it be not reasonable in reference to the interests 
of the parties and reasonable also in reference to the interests 
of the public. The State has an interest not only in the life 
and bodily integrity but also in the powers and activities of its 
members.*8 

The solicitude of the law for life and bodily welfare extends 
even to life in its sources: to children en ventre leur mere.*® 
Attempts to procure abortion and child destruction” are offences 
punishable with penal servitude for life.“ 

A like concern for the life and bodily welfare of the citizen 
runs through the civil as distinguished from the criminal law. 
Thus, life is ordinarily or always preferred to property and conduct. 
It is always justifiable to make away with property in order to 
save life.42 And it has always been an accepted principle in marine 
insurance that a ship may deviate in order to save life though the 
same liberty does not extend to deviation in order to save property. 
In the well-known case of Scaramanga v. Stamp,® Brett, L.J., 
stated during the argument that ‘‘it is contrary to public policy 
that a ship should noć deviate in order to save life: for a vessel 
to go out of her course with that object is not a violation of the contract 
that she shall proceed direct to the port for which she is bound.” 
In the judgment which was delivered by Cockburn, C.J., with the 
concurrence of Brett and Cotton, L.JJ. the Common Law of Eng- 
land in relation to this matter was stated to be in accordance with 
the law of the United States of America: 

‘Deviation for the purpose of saving life is protected and 
involves neither forfeiture of insurance nor liability to the goods 
owner in respect of loss which would otherwise be within the 
exception of ‘perils of the seas.’ And, as a necessary consequence 
of the foregoing, deviation for the purpose of communicating 
with a ship in distress is allowable inasmuch as the state 
of the vessel in distress may involve danger to life. On 


a8 Nordenfelt v. Maxim Nordenfelt Gun Co., [1894] A.C. 535; 565. “All inter- 
ference with individual liberty of action in trading and all restraints of trade 
themselves if there is nothing more are contrary to public policy and therefore 
void.” . 

3 See R. v. Poulton (1832), 5 C. & P. 329; r Hale, 433. 

40 19 & 20 Geo. 5, c. 34. Child destruction is the wilful destruction of the life 
of a child capable of being born alive before it has an existence independent of 
its mother. 

41 The interest of the state in the integrity of the family (which is the source 
of its own life)is not emphasised in English law which provides no direct sanction 
for adultery. The recent book by Lord Merrivale, Marriage and Divorce, would 
seem to favour the introduction of a criminal sanction. 

42 Mouse's Case (1608), 12 Rep. 63. “There is in this respect a wide distinc- 
tion between life and property,” per Bramwell, L.J., in 5 C.P.D., at p. 296. 

& (1880), 5 C.P.D., at n. 298. 
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the other hand deviation for the sole purpose of saving property 
is not thus privileged but entails all the usual consequences of 
deviation.’’4 

The principle illustrated in the case of Scaramanga v. Stamp 
is “not confined to cases of maritime perils,” and was extended 
by the Court of Appeal in Haynes v. Harwood® to a case in which 
a policeman sustained serious hurt in an attempt to stop a pair 
ot runaway horses and a van which threatened injury to life and 
limb of persons using the highway. The earlier case of Cutler 
v. United Dairies Lid.” (also a decision of the Court of Appeal) 
was distinguished on the ground that in Cutler’s case the “rescue” 
had been attempted not on the King’s highway where danger was 
threatened to life and limb but in a field where the runaway horse 
had come to rest and where nobody was in danger. Notwith- 
standing certain dicta which seem to draw a distinction in such 
cases between “instinctive” and “deliberate” action® and not- 
withstanding a certain emphasis which was laid (in the Court of 
First Instance and in the Court of Appeal) in Haynes v. Harwood”? 
on the special duties towards the public that attach to the office 
of a police constable, it may now (it is conceived) be taken to be 
a rule of English Law that the doctrine of volenti or voluntary 
assumption of risk “does not apply where the plaintiff has, under 
an exigency caused by the defendant’s wrongful misconduct, 
consciously and deliberately faced a risk, even of death, to rescue 
another from imminent danger of personal injury or death whether 
the person endangered is one to whom he owes a duty of protec- 
tion, as a member of his family or is a mere stranger to whom he 


“ 5 C.P.D., at p. 304. In a later passage of the judgment it is said: “The 
impulsive desire to save human life when in peril is one of the most beneficial 
instincts of humanity. . . To all who have to trust themselves to the sea, it is 
of the utmost importance that the promptings of humanity in this respect should 
not be checked or interfered with by prudential considerations as to injurious 
consequences which may result to a ship or cargo from the rendering of the needed 
aid. . . . Goods owners and insurers must be taken . . . as acquiescing in the 
universal practice of the maritime world prompted as it is by the inherent instinct 
of human nature and founded on the common interest of all who are exposed to 
the perils of the seas.” The normal effect of deviation is to sweep aside the whole 
of the special contract in the charterparty or the bill of lading and to put the 
shipowner (at the best) in the position of a common carrier: Thorley v. Orchis S.S. 
Co., [1907] 1 K.B. 660, 669; International Guano Co. v. McAndrew, [1909] 
2 K.B. 360. And see Kish v. Taylor, [1912] A.C. 604, at p. 621. Cf. 14-15. Geo. 
v.c. 22, Sched. Art. iv (2) (1.) 


15 Haynes v. Harwood, [1935] 1 K.B. 146 C.A., per Maugham, L.J., at p. 165. 

46 Ubi sup. : 

47 [1933] 2 K.B. 297, C.A. 

48 See e.g. Brandon v. Osborne Garrett, [1924] 1 K.B., at p. 541; The 
Paludina, [1927] A.C. per Lord Sumner, at pp. 26-30; and compare Haynes 
v. Harwood, ubi sup per Greer, L.J., at p. 159; per Maugham, L.J., at 
p. 164. 

$ Ubi sup. 
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owes no such special duty.’’®° “The law does not think so meanly 
of mankind as to hold it otherwise than a natural and probable 
consequence of a helpless person being put in danger, that some 
able-bodied person should expose himself to the same danger 
to effect a rescue.’’*! ‘The “reasonable man of the law”’ is expected 
in such circumstances to show himself a man of energy and 
courage.°* The doctrine (it will be observed) is limited to rescue . 
in cases of danger to life or limb or bodily welfare. The ‘‘reason- 
able man of the law” will not expose himself to the same danger 
to save property as he will to save-life. The distinction is clearly 
made in the American cases.*8 

This recognition of the value which attaches to life and_limb 
and bodily welfare appears and reappears in many places in the 
law. Thus, at Common Law a master employing a servant in work 
of a dangerous character was under an implied obligation to take 
all reasonable precautions for the workman’s safety; and was 
responsible not only for failure to provide good and sufficient 
apparatus, but also for failure to see that the apparatus was 
properly used. Again, a master may not lawfully order a servant 
-to go into or to continue in a position which involves danger to 
life or limb or bodily welfare; and a servant who disobeys such 
an order may not lawfully be dismissed. Moreover, a contract 
for personal services is regularly subject to an implied condition 
rendering it unenforceable in law if its performance is found to 
involve serious risk to life or health. In like manner, in every 
contract of carriage by sea the law implied an undertaking (which 
amounts to a condition) by the shipowner that the ship shall at 
the time of sailing be in fact seaworthy for the particular voyage 


so This statement of the American rule (see Eckert’s Case, 43 N.Y. 502) by 
Professor Goodhart in vol. 5 of the Cambridge Law Journal at p. 196, was expressly 
adopted in Haynes v. Harwood (ubi sup. at p. 157) by Greer, L.J., and said to be an 
accurate statement of the law of England. The doctrine is otherwise stated: 
“one is not guilty of contributory negligence in exposing oneself to danger of 
injury in order to rescue another from imminent danger of personal injury or 
death if under the same or similar circumstances an ordinary prudent person 
might have so exposed himself or .. . if the act of interventidn was not per- 
formed under such circumstances as would make it rash or reckless in the judg- 
ment of ordinary prudent persons.”’ 

51 Pollock on Torts, 13th ed., p. 498. 

52 Haynes v. Harwood, [1935] 1 K.B. 146, per Maugham, L.J., at p. 162. 

53 See Professor Goodhart in 5 Cambridge Law Journal, at p. 198. 


54 Per Lord Watson in Smith v. Baker, [1891} A.C. 325, at p. 353; and cases . 
cited. 

8 Turner v. Mason (1846), 14 M. & W. 112, 118; Ottoman Bank v. Chakarian, 
[1930] A.C. 277; cf. Bouzourou v. Otoman Bank, [1930] A.C. 271. 

66 See the decision cf Atkin, J. (as he then was), in London Theatre of Varieties 
Ltd. v. Evans. Times newspaper, 15th, 16th, 19th May, 1914. The argument of 
Schiller, K.C., in this case is instructive. And see Isaacs on Theatres and Music 
Halls, pp. 205, 233. 
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and for the cargo carried.’ And, on a letting of furnished 
premises for present occupation, the law implies a condition that 
the house “‘shall be in a condition and reasonably fit for human 
occupation . . . and where such a house is in such a condition 
that there is either great discomfort or danger to health in entering 
and dwelling in it, the intending tenant is entitled to repudiate 
the contract.’ l 
In the field of tort also, the ultimate origin of the rule which 
may now be called the rule in Donoghue v. Stevenson"? is to be 
found in the care which the Common Law has of life and limb. 
Thus, in Thomas v. Winchester it was held, distinguishing 
Winterbotham v. Wright, that a. manufacturer of medicine had 
a duty to third parties irrespective of contracts to label his 
products carefully. The liability was imposed because “his 
negligence put human life in danger.” Again, in Macpherson 
v. Buck,® it was laid down that “if the nature of a thing is such 
that it is reasonably certain to place life and limb in peril when 
negligently made, it is a thing of danger. Its nature gives warning 
of the. consequences to be expected. If to the element of danger 
_ there is added knowledge that the thing will be used by persons 
other than the purchaser and used without new tests then, 
Irrespective of contract, the manufacturer of this thing of danger 
is under a duty to make it carefully.’ 
It would seem to be reasonably clear that the Common Law 
recognises and affirms a certain scale of values that order them- 
selves in a kind of hierarchy: contract, conveyance, property, 


€ Stanton v. Richardson (1874), 33 L.T. 193; The Glenfruin (1885), 52 L.T. 
769. Cf. Turner v. Owen (1862), 3 F & F 176. cf. 14 & 15 Geo. 5. c. 22, Sched. 
Art III. i (a). 


_ $ Wilson v. Finch Hatton (1877), 2 Ex. D, per Kelly C.B. at p. 343. 
5 [1932] A.C. 562; see especially per Lord Atkin, at pp. 580-583. Cf. 
Carlyle, Med. Pol. Theory, ii, p. 180, cf. ii, 106, 165. 
“+ 60 (1852), 6 N.Y. 397. 
$1 (1842), 10 M. & W. 109. 


*8 (1916), 217 N.Y. 382. In Donoghue v. Stevenson, ubi sup, at p. 598. Lord 
Atkin refers to the illuminating judgment of Cardozo, J., in Macpherson v. 
Buick, “in which he states the principles of the law as I should desire to 
state them.” 


“3 Cf. Oliver v. Saddler, [1929] A.C. 584 per Lord Dunedin, at p. 599. Other 
American cases exhibit the same solicitude for life and bodily welfare : cp. the 
“Good Samaritan” doctrine: A ship owes a legal duty to use due diligence to 
save a member of the crew who by his own neglect falls into the sea: Harris 
v. Pennsylvania (1931), 50 Fed. (2d) 866; Again, a seaman who becomes sick or 
is injured in the service of the ship is entitled to reasonably proper care: The 
Iriquois (1904), 194 U.S. 240. 

%“ It is manifest that a contract which does not amount to a conveyance (e.g. 
a “bargain and sale”) is inferior to conveyance and to property in legal rank and 
value. The Common Law had no doctrine of specific performance. On the other 


. > hand it gave an action in certain cases in detinet for what is now only a contract 
- debet. 


w 
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bodily well-being and integrity (the sources of life), and the life 
of the free citizen. 

Where, in this scale of values, shall we put honour and repu- 
tation? One may perhaps find guidance in some lines of Shake- 
speare: l 


Who steals my purse steals trash, 
But he who filches from me my fair name 
Steals that which not enriches him, 
And makes me poor indeed. 


Personal reputation is more precious and more intimate than 
property in external things. The law of defamation guards more 
jealously a man’s right to his reputation than his title to goods.® 
Again, a right of action for damages for libel cannot be assigned.” 
And a bankrupt can sue for defamatory words published before or 
after his adjudication; and such damages as he may recover will 
not belong to his trustee. ‘‘The trustee can maintain no action of 
libel, although the injury occasioned thereby to the man’s reputa- 
tion may have been the sole cause of his bankruptcy” ;* nor can 
the trustee obtain ‘an order directing that the damages be paid 
to him nor prevent the bankrupt (if he has got the damages) 
from spending them in the maintenance of himself or of his 
family.6 The right to reputation is thus a superior species of 
inalienable and (so to say) spiritual propérty. 

The existence of a hierarchy of values interests the law of 
libel in another way. It furnishes a rule or guide for determining 


8 See above. It may also be observed that a condition or contract in general 
restraint of marriage is illegal and void. Leake, Contracts, 8th ed. pp. 575, 584. As 
also are marriage brocage contracts: Jbid. Again certain of the duties and rights 
of parents are inalienable at Common Law: see e.g. Eyre v. Shaftesbury (1722), 
2 P. Wms. 103. Humphreys v. Polak, [1901] 2 K.B. 385. Vansittart v. Vansittart, 
27 L.J. Ch. 289. And see Re Carroll, [1931] 1 K.B. 317: cf. Re Sandbrook, [1912] 
2 Ch. 471; Re Borwick, [1933] 1 Ch. 657, in both of which cases a condition was 
held void because in the view of the court it tended to deter a parent from or 
hamper him in the discharge of his duty in the matter of the custody and education’ 
of his children. 


68 An action for slander of title “differs from an action of libel in this that 
malice is not implied from the fact of publication, but must be alleged and proved, 
and that the falsehood of the statement complained of, and the existence of 
special damage, must also be alleged and proved in order to entitle the plaintiff 
to recover”: Hatchard v. Mege (1887), 18 Q.B.D. per Day, J., at p. 775. 

It is also moteworthy that our ‘‘artificial law” of slander in its rules as to 
words spoken in relation to Office, Profession, or Trade reflects the concern that 
the Common’Law always has for life and the means of livelihood. For another 
instance see Clayards v. Dethick (1848), 12 Q.B. 439. 


67 May v. Lane (1894), 64 L.J., Q.B., per Rigby, L.J., at p. 238. 
8 Howard v. Crowther (1841), 8 M. & W., at p. 604. 
© See Gatley on Libel and Slander, 2nd ed., p. 434; and cases cited. 
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whether or not a particular occasion is a privileged occasion.7° 
“Is it for the common convenience and welfare of society that a 
shipowner should be informed of the conduct of his captain which 
is endangering the lives of his crew? The law has answered that it 
was.” The question whether it is for the common convenience 
and welfare of society that a wife should be informed of her 
husband’s misconduct is a very different question.’’?2 The Court 
of Appeal (differing in this respect from the trial judge} answered 
that it was not for the common convenience and welfare of society 
in the. particular” case. There was nothing in the occasion to 
outweigh the value the law sets on established- reputation and 
marital unity.“ A commentator in the Harvard Law Review™ 
while agreeing with the decision, suggested. none the less that the 
case might be different if a communication had been made in the 
honest belief that it was necessary to avert the risk of injury to 
the wife’s life or health, e.g. from venereal disease. Here, as 
elsewhere, to adopt the language of Lord Maugham, in Haynes 
v. Harwood,” the law has to measure the interest it is sought to 
protect with the other interests involved. 


7 Cf. the scarcely helpful statement of Scrutton, L.J., in Watt v. Longsdon, 
[1930] 1 K.B. at p. 139: “This case raises, amongst other matters, the extremely 
difficult question, equally important in its legal and social aspect, as to the 
circumstances, if any, in which a person will be justified in giving to one partner 
to a marriage information which that person honestly believes to be correct, but 
which is in fact untrue, about the matrimonial delinquencies of the other party 
to the marriage. The question becomes more difficult if the answer in law turns 
on the existence or non-existence of a social or moral duty, a question which the 
judge is to determine, without any evidence, by the light of kis own knowledge 
of the world, and kis own views on social morality, a subject matter on which 
views vary in different ages, in different countries, and even as between man and 
man.” 

71 Coxhead v. Richards (1846), 2 C.B. 569. The court was equally divided but 
professional opinion has always been that Tindal, C.J., and Erle, J., were right 
in holding that the occasion was privileged. 

72 Per Terence O'Connor, K.C. (now Solicitor-General), arguendo in Wat v. 
Longsdon, [1930] § K.B., at p. 136. 

78 The law sets a high value on family unity. Cf. the rule that communica- 
tions between spouses do not amount to “ publication” in law. Again, a domestic 
arrangement between spouses is not actionable as a contract: Balfour v. Balfour, 
{1919} 2 K.B. 571, C.A.: “The proposition that the mutual promises made in 
the ordinary domestic relationship of husband and wife of necessity give cause 
for action on a contract seems to me to go to the very root of the relationship, 


and to be a possible fruitful source of dissension and quarrelling. . . . Agreements 
such as these are outside the realm of contracts altogether. The Common Law 
does not regulate the form of agreements between spouses. . . .” “In respect of 


these promises each house is a domain into which the King’s writ does not seek 
to run, and to which his officers do not seek to be admitted.”’ 

One may note here that by way of exception to the ordinary rule of incom- 
petence at Common Law either of the spouses was admitted to give evidence 
against the other in a case where he or she would otherwise be exposed without 
remedy to personal violence or injury: R, v. Azir (1715), Strange 633; Bartley 
v. Cooke (1784), 3 Dougl. 422. : , 


"n 43 H.L.R. 966-7 
16 [1935] x K.B., at p. 162. 
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MODERN TRENDS IN THE LAW 
OF TORTS 


O anyone who is used to consider the Common Law as a 

venerable body of rules, built up slowly in the course of 

centuries, a huge structure, to which has been added a 
new piece here and there, recent developments in the English 
Law of Torts must be a startling, and, to some, a disconcerting 
phenomenon. All the more so since the bulk of recent changes 
and extensions in tortious liability is due to judicial law-making. 
Statutory reforms have been confined to a few special, although 
- important, topics. But judicial practice has done something more 
. than that. It has introduced a new spirit to that part of the law. 
With the help of wide and general formulas, it has largely replaced 
the traditional method of taking, as a point of departure, a par- 
ticular form of action, by a new method of finding a remedy for 
~ certain typical sets of fact and situations. This process has not 
_ been limited to the action of negligence which is of comparatively 
recent origin. Those modern principles of legal development, 
which have shaped the action of negligence, have also invaded 
other forms of action and partly altered their character. This 
evolution has now reached a stage where an examination 
from a comprehensive and co-ordinating point of view must be 
attempted. 

It is the purpose of this article to do so, not from a purely 
analytical angle, but by taking into account the actual social and 
economic. function of the different forms of civil liability. This 
approach will, it is hoped, enable us to proceed where a purely 
analytical approach would have to stop. 

An observation on comparative law should help to make the 
` object clearer. Most continental systems deal with tortious 
liability from a broad and comprehensive point of view. The 
. French, Swiss and Italian Codes state, in various terms, a general 
duty of reparation for acts unlawfully damaging another. The 
_ German Civil Code (Art. 823) is more explicit and determines 
- liability by a number of certain “absolute” rights, the wilful or 
- negligent violation of which engenders liability (apart from a 
general formula covering acts committed unlawfully and against 
bonos mores). Such absolute rights are property, bodily integrity, 
freedom, copyrights, etc. The English Law of Torts, on the other 
hand, has not started from a general principle of liability. The 


1 Cf. Walton, 49 L.Q.R., 78. 
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causes of action in tort have developed from various sources, 
unsystematically and with different objects, and this is still 
strongly felt in the law as it stands now. Some torts—in particular 
those which are in substance property actions, like trespass, 
conversion,? but not only those (see below)—centre round the 
protection of a certain right. The conduct of the plaintiff 
may or may not be material, but the gist of the action is inter- 
ference with a certain right, not unlawful conduct. In this 
respect negligence, for example, is a tort of a quite different 
character. 

It disregards the nature of the right interfered with. It does 
not consider the object of the action, but the source. It traces the 
injury back to its origin and thus arrives at stipulating the con- 
ditions under which such origin is actionable. This links the 
action of negligence to a number of other actions, such as most 
cases of nuisance, the action based on Rylands v. Fletcher, 
liability of occupiers of premises, owners of dangerous things, 
keepers of animals, etc. In all these torts the law looks at the 
defendant and stipulates to what extent his freedom of action 
is limited by responsibility towards his fellow-citizens. Indeed, 
injury or damage must be proved in all these torts; but such 
injury may be of any kind, whether personal, property or pecun- ` 
lary damage in general. Sir F. Pollock, who stood for a general. 
principle of liability in tort, did not seem to see-any difficulty in: 
classifying the whole law of torts both as to the duty and to the 
injured right. Quoting in support dicta by Lord Bowen in Skinner 
‘v. Shew, [1893] 1 Ch. 413, 422, and in the Mogul Case (1889), 23 
Q.B.D. 613, and of Holmes, J., in Ackens v. Wisconsin (195 U.S., 
194, 204), he established the general principle that one must not | 
- do unlawful harm to one’s neighbour. (Torts, 13th ed., p. 6-21.) 
On the other hand, Sir F. Pollock also classified torts by the nature 
of the injured right. Having collected wrongs affecting personal 
rights under Group A, and wrongs to possession and property 
under Group B, he placed negligence, nuisance and breach of 
absolute duties under Group C as ‘‘ Wrongs to the Person, Estate, . 
Property generally.” The very generality of this formula indi-. 
cates that the torts belonging to this last group cannot, in fact, 
be classified by the nature of the injured right. Nor are the three 
groups-linked with each other by an ethical element of liability,- 
which, as Pollock shows, is strong in Group A, absent in Group 
B, and not strongly present in Group C. The central element of 
modern English tort is nevertheless, in Pollock’s analysis, duty, 


2 Cf. Pollock, Torts, p. 12-15, on the way in which “a great bulk of what really 
belonged to the law of property. was transferred to the law of torts.” 


Pm 
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which he likens to the Roman culpa, while the cases of strict 
liability, which, from his point of view, appear as an anomaly, 
have their parallel in the Roman quast ex delicto.’ 

The present study, without aiming at giving another deductive 
classification of torts, will be concerned with re-examining the 
torts collected in Pollock’s Group C, but from a different angle, 
and on the basis of recent developments, which suggest that a 


‘purely analytical method would be in danger of losing sight of 
- the actual function which the various torts exercise in modern 


life. 
What holds these torts together, it is submitted, is a legal 


.responsibility arising from the defendant’s social situation rather 


than from any individual act. And what distinguishes them from 
the other torts is that these deduce liability not from the conduct 
and situation of the defendant, but from the violation of a certain 
right of the plaintiff.4 So trespass to land and certain cases of 
nuisance closely related to trespass (cf. Nicholls v. Ely Sugar 
Beet Factory, [1931] 2 Ch. 84), conversion, all injuries to the 
person, to domestic and contractual relations (quasi-propri- 
etary rights) to reputation, and possibly the tort of Conspiracy 
are determined by the injured right, not by the defendant’s 
duty. 

In a functional investigation—-of which Prof. Bohlen has 
given in his study of Rylands v. Fletchey® an outstanding, 
but isolated example—we shall find that there is little use in 
comparing forms of liability which lie in different planes and 
have different potentialities of development. So the action of 
negligence, on the one hand, is conceived as a general remedy, 
not to suit typical and simple facts, as e.g. trespass to land, 
but to cover an unlimited variety of injurious acts arising out 
of the manifold contacts of modern life. A comparison of the 
definitions of say trespass and negligence shows the fundamental 
difference in scope and function of these two torts. In trespass 
quare clausum fregit the act of entering upon land without lawful 
justification produces the liability. But in negligence (cf. the clas- 


> An interesting recent attempt to see the law of torts under a general and 
unifying aspect is that of the late Dean Leon Green, who sees the “ Relational 
Interest’’ as the object of protection and examines all tort from this point of 
view. (29-31 All. L.R.) 

t Indeed, they have not been left quite untouched by the principle of moral 
‘responsibility, that is liability for fault only, which until recently held the field 
of civil liability. This can be seen by the development of the defence of 
inevitable accident. But trespass to land (trespass to person and goods has 
become almost indistinguishable from negligence, cf. Winfield and Goodhart, 
49 L.Q.R., 359) is still based on injury to the right of property, although possibly 
mitigated ‘to some extent by the oar of inevitable accident (cf. Salmond, 
Torts, oth ed. sec. 5 (2). 

5 Studies in the Law of Torts (191 i 
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sical definition of Alderson, B., in Blyth v. Birmingham Waterworks 
(1865), 11 Ex. 784) the gist of the action is “doing or omitting to 
do something ” and that “something” may be anything which a 
reasonable man would do or omit to do, The duty of care in 
negligence is equally “dynamic” as compared with the “static” 
character of trespass. The duty of care is determined by a rela- 
tion, and the number and variety of such relations is infinite. 
Negligence is a concept of modern, trespass one of ancient juristic 
thinking. Negligence again is linked and, as we shall see, partly 
intersects with a group of torts, such as liability for dangerous 
things, nuisance, the rule in Rylands v. Fletcher and other cases 


of absolute responsibility, by the common notion of a duty | 


springing from control. Recent developments in some of the most 


important torts belonging to this group suggest a re-examination ' 


of their nature and the relation in which they stand towards each 
other. 
= But to define the object of this study, we have to make a 
further distinction, strangely neglected in the analysis of tortious 
liability in English law, yet of the greatest practical importance 
and based on the nature of the relation between the parties. 
The control of property, whether this property be land, house, 
business, factory, creates a two-fold. duty and responsibility— 
1. Against those who are already in contact with the property 
and therefore stand in some kind of legal relation towards its 


owner from two different angles. These relations can be considered | 


(a) as relations between the property owner and those who volun- 


tarily come within the realm of his property. From this point of © 


view arise the various categories of duties of an occupier of 
premises towards his visitors, classified, with much ingenuity, 
as contractors, invitees, licensees (with or without interest), 
trespassers and persons entering as of right. (b) They may be 


classified according to the kind of activity in the exercise of which ` 


the plaintiff comes into contact with the property of the defendant. 
All relations between employer on one hand and employee or 
workman on the other hand belong here. They are to-day dealt 
with under the rules of common employment and volenti non fit 
injuria, mitigated by statutory duties and the Workmen's 
Compensation Act, but at the same time under the above men- 
tioned categories of visitors to the premises, i.e. from the angle 
of the property owner. It would be the object of a special study 
to examine these types of tortious liabilities on their true socio- 
logical basis. What matters here, is that the responsibility which 
the occupier of premises may have either as employer towards 
his employees or as property owner towards those who come on 


s 


- - y 
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his property, is quite different, legally and socially, from the 
responsibility which he kas against— 

2. Outsiders, i.e. members of the public who suffer damage 
from the property, without having voluntarily come in contact 
with it before and thereby having established a legal relation 
towards the property owner or the person in control of the 
property. 

It is only with tortious liability arising out of this latter type 
of responsibility that this article will be concerned. 


A. SUMMARY OF TRADITIONAL ANALYTICAL 
. DISTINCTIONS 


The relations between torts of this latter type have been 
investigated by Prof. Winfield in an exhaustive, but strictly 
historical and analytical survey (4 Camb. Law Journal). The 
principal contentions of the learned author—in so far as they are 
relevant for the present inquiry—are the following— 


I. NUISANCE AND NEGLIGENCE 


1. In Negligence the plaintiff must prove a duty of care, in Nuisance he 
must only prove an injury. 

2. In Negligence the question is: Did the defendant take reasonable 
care? In Nuisance unreasonableness is also a main ingredient of liability. 
But it is found by balancing all the circumstances. Absence of reasonable 
care makes the defendant liable in Nuisance, but the exercise of due care 
does not necessarily relieve him from all liability.® 

. 3. Contributory negligence is not an independent defence in Nuisance; 
it only comes in as one factor in the general test of reasonableness. 


II. NUISANCE AND RYLANDS v. FLETCHER 


These two torts are closely related, as they fight a similar type of evil. 
Consequently, the differences which Prof. Winfield finds, are not of a funda- 
mental character. His principal points are: 

I. In Nuisance the non-occupier of land may be liable, in Rylands v. 

Fletcher occupation is essential. 

. 2. In Rylands v. Fletcher the defendant is liable for wrongs of his 


6 It is doubtful whether it is correct to treat, as Winfield does, public and 
private nuisance as parts of one and the same action. ‘‘Public and private 
nuisance are not in reality two species of the same genus at all” (Salmond, Torts, 
gth ed. p. 229). It is submitted that they start from different bases. Even where 
an individual can prove special damage arising from a public nuisance, like obstruc- 
tion of a highway, this is nothing but the necessary condition for bringing a claim 
in civil law at all, without altering the nature of the liability. The injured right in 
public nuisance is not property, as in private nuisance, but a right of the public. 
The duty of the landowner is in the nature of a public charge on his property. Itis 
therefore absolute, independent of fault. The difference between the standard of 
duty in public and private nuisance has been clearly stressed by Bankes, L.J., in 
Job Edwards v. Birmingham Navigation Co., [1924] 1 K.B. 350, but it has not been 
further developed by either subsequent judgments or legal science. (See, however, 
Charlesworth, Liability for Dangerous Things, p. 73, and Goodhart, Essays, p. 


_ 166n, who mention the difference.) To the extent to which the duty in private 


nuisance is developing towards a strict character (see below, p. 45) the practical 
difference between public and private nuisance will again decrease. 


_ 
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independent contractor, not so in Nuisance, except where such liability 

would exist in any tort. 

3. The liability in Rylands v. Fletcher is based, according to Noble 

v. Harrison, [1926] 2 K.B. 332, on (a) unnatural use of land, (b) escape 

of dangerous objects. Whether (a) is essential in Nuisance, is doubtful, 

(b) certainly is not. l 

All these contentions will be examined below. 

A number of further differences alleged by Winfield are not concerned 
with the gist of the action or liability, but with differences in the legal 
defences and consequences, on the assumption that the actions are different 
in substance. But such points of difference can obviously throw no light 
on the question, which they presuppose as answered, how far, in the light 
of modern developments, the actions still differ in substance. 


B. CRITICISM OF PRESENT ANALYTICAL DISTINCTIONS 


Altogether Prof. Winfield leaves us with the impression that 
nuisance and Rylands v. Fletcher are closely related actions, but ' 
differ in a number of details, and that nuisance and negligence 
tend to be more clearly distinguished from each other, through 
the development of duty of care on the one hand and the 
test of unreasonableness on the other. Are we to stand there? 


If we pursue a purely analytical method, we cannot indeed -` 


go much further than to take stock from time to time, and 
try, by means of subtle distinctions, to keep the different torts 
neatly separate. In a very valuable chapter on the nature of 
the liability under Rylands v. Fletcher, Dr. Stallybrass (in 
Salmond, oth ed., sect. 149) has come to the conclusion that 
this type of liability is now covered by Negligence. This shows 
that modern English jurists begin to question the value, of 
archaic distinctions. Recent English decisions make a further 
and more comprehensive inquiry necessary. To take a few 
examples, how is it possible still clearly to preserve the traditional 
distinctions, when in Northwestern Utilities v. London Guarantee Co., 
[1936] A.C. 108, a Gas Company was held liable for an explosion 
caused in an hotel through leaking gas, the leakage having been 
caused by the intervening operations of third persons, not indeed 
under the rule in Rylands v. Fletcher, the so-called strict liability 
(which is excluded by an act of a stranger) but in negligence, for 
not having foreseen and guarded against such operations? Or if 
in Shiffman v. Order of St. John, [1936] 1 All E.R. 557 the defend- 
ants were, in Atkinson, J.’s, opinion, liable not only in negligence, 
but also under Rylands v. Fletcher, for a flagpole erected by them 
near a public highway and injuring, by its fall, a man resting on the 
highway (Hyde Park). Or if in Matania, w. National Provincial 
Bank, [1936] 2 All E.R. 638, the Court of Appeal decided that he, 
who has authorized structural alterations to be carried out by 
an independent contractor, is not only liable for the latter’s 
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negligence, but also for nuisance caused to a third in the course 
of the operations. In view of such decisions it seems more fruitful 
to investigate the sociological scope and function of the various 
actions, the social situation from which everyone of them arises. 
Every legal notion and institution bears the stamp of the time 
in which it was created. They may be like children born from 
different parents, with different inherited qualities and different ` 
potentialities of development. 

The common feature of the torts examined by Prof. Winfield 
and their “children” or “relatives” (in that they all belong to 
the group of torts as determined above on p. 43), seems to be that 
they all place a certain responsibility upon a person who is in 
control of property which, without being dangerous as such, 
causes injury to a member of the public, whether by its static 
condition (house) or by the way it is used and operated (factory 
products, business). This idea is behind— 

I. Negligence in all cases of manufacturer’s (Donoghue v. 
Stevenson, [1932] A.C. 562) and houseowner’s (Wilchick v. Marks, 
[1934] 2 K.B. 56) liability. This includes all cases traditionally 
dealt with under the head of aaa for dangerous property, 
animals or fire. 

2. Rylands v. Fletcher. The occupier of land, who brings and 
keeps on it anything likely to do damage if it escapes, is liable 
for all direct consequences of escape. 

3. Private nuisance. “Private nuisances... are interfer- 
ences by owners or occupiers of property with the use or enjoy- 
ment of neighbouring property ” (Talbot, J.,in Cunard v. Antifyre, 
[1933] 1 K.B. 557, Charlesworth, p. 67).’ 


C. RE-EXAMINATION ON THE BASIS OF RECENT 
DEVELOPMENTS 
I. Development of Nursance 
Private nuisance is essentially a remedy as between different 
property owners, and the question of what amount of interference 
with the neighbour's enjoyment of property must be tolerated 
as being reasonable in law, is one of mutual adjustment.’ It is 


7 Fletcher Moulton, L.J., one of the most constructive legal minds among 
English judges, in Wing v. L.G.O., [1909] 2 K.B. 665, goes further in defining 
nuisance—so as to comprise Rylands v. Fletcher, cf. Bohlen, Studies, p. 414-15— 
as “an excessive use of some private right whereby a person exposes his neigh- 
bour’s property or person to danger.” But the extension—which seems to go 
further than warranted by English Law—lies in “excessive” and in the injured, 
right being “property and person,’’ which comprises both private and public 
nuisance. But what matters here, the inadequate control of some object of pro- 
perty as source of liability, is clear in this as well as in Talbot, J.’s, definition. 

8 Nuisance consisting in material injury to property, like fumes ruining crops 
(St. Helen's Smelting Co. v. Tipping (1865) 1 H.L.C. 642) is of a stricter character. 


' It is in substance much more closely related to trespass than to the other types 
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the idea of mutuality which underlies Bramwell, B.’s, formula of 


“give and take” as used in Bamford v. Turnley (1860), 3 B. & S.° 


83. The lawfulness of the interference is measured by the standard 
of reasonable neighbourhood, and this is to be ascertained by what 
the plaintiff would himself have to tolerate in similar circum- 
stances.® But this brings us at once to the limitations of the rule 
of “give and take.” The test of mutuality only works where the 
interests are homogeneous. When a farmer causes a nuisance 
to his neighbour farmer by burning his refuse, it is easy to measure 
the limit of tolerance by what is usual in farming. Here the rule 
of give and take applies. But the real difficulty arises when 
unhomogeneous interests clash. Here the test of unreasonableness 
must be measured by a dynamic element, the balancing of con- 
flicting social and economic values. So a factory may be started 
in a farming district, a residential quarter may be gradually 
transformed into a business quarter. It is generally admitted 


that the standard of comfort is variable, but it is generally said- 


that the test is what the average man in the locality would think. 
Here, however, as in other parts of the law, e.g. the notion of 
“natural user of land” in Rylands v. Fletcher (see below, p. 51), 
this test is based on a stable society, not on a developing one. The 
first factory in a farming district, the running or by-products of 
_ which attract noxious animals which injure crops in the neigh- 
bourhood, causes obviously a nuisance,!° and unless the causing 
of such nuisance is protected by statutory authority—which will 
only be granted to such enterprises as are in the public interest 
and does not, of course, protect avoidable nuisance (Farmworth 
v. Manchester Corporation, [1930] A.C. 171)—the factory must see 
whether the profits will cover such overhead expenses as liabilities 
for nuisances caused through the running of the factory. A 
second factory may already be in a better position. The standard 
of comfort may no longer be so clearly that of a farming commu- 
nity, and eventually a solitary farmer may possibly be held to 
cause a nuisance to the workers of a factory nearby through the 
noise of cattle or the smell of farm-yard manure. A parallel 
problem occurs when a quiet residential quarter is invaded by 
of private nuisance. From trespass it is only distinguished by the archaic dis- 
tinction between trespass and case. Whatever the practical importance of the dif- 
ference between trespass and case ruling still be, it is not a distinction appropriate 
to a modern system of law. Modern law asks whether the injury to a right is 
determined strictly or by reference to a flexible standard depending on mutuality 
of relations and balance of interests. T 

°? In this way malice finds a place in the law of nuisance. Cf. Christie v. Davey, 
[1893] 1 Ch. 316 (nuisance by malicious piano-playing); Hollywood Silver Fox 
Farm v. Emmet, [1936] 2 K.B. 468, cf. 52 L.Q.R., 461; 53 L.Q.R. 1. 


1¢ The astonishing decision in Stearn v. Prentice Bros., [1919] 1 K.B. 394 (see 
below, p. 49), must be explained, although not justified on other grounds. 
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business and industry. Once the character of the locality is fixed, 
it is comparatively easy to fix the standard of comfort, to state 
the differences between Mayfair and Bermondsey, etc., but while 
it is in transformation, it is difficult. In Polswe & Alfieri v. 


` Rushmer, [1907] A.C. 121, the House of Lords protected a resident 


against the noise caused by printing machines in Fleet Street. It 
held that even taking into account the character of the locality, 
yet the defendants’ machinery caused a serious additional inter- 
ference. This clearly shows the-problem. It also appears, with a 
touch of human tragedy, in Hoare v. McAlpine, [1923] x Ch, 167, 
where the defendants, by driving piles into the soil in preparing 
the site for a large City building, caused heavy vibrations to the 
plaintiff's old house. Astbury, J., evaded the issue by forcing 
the vibrations into the category of “ Rylands v. Fletcher” things, 
incorrectly, as Sir F. Pollock points out (Torts, 13th ed., p. 505). 
The real problem was one of nuisance, and it would have been 
difficult to protect the plaintiff’s fragile house in the midst of the 
City against a new business building. The problem arose afresh 
in Andreae v. Selfridge, [1936] 2 All. E.R. 1413, where Bennett, J., 
held the defendants liable in nuisance for loss caused to a neigh- 
bour through the construction of steel framework, riveting, 
demolition of houses, without any negligence. 

As regards the objective side of liability, then, he who starts 
an undertaking of a type not yet usual in the locality, bears the 
risk of interference with the average man’s comfort. He pays a 
premium in the form of compensation for nuisances caused and 
may pave the way towards a gradual transformation of the 
character of the locality.1 In this sense it is true to say that 
nuisance is not a branch of the law of negligence (Salmond- 
Stallybrass, Torts, gth ed., p. 240). Reasonable care and skill and 
even all possible care and skill does not relieve from liability. 

So far we have examined the objective condition of liability 
in nuisance and found that it is not identical with that of negli- 


gence. But there is the further question of the subjective incidence 


of liability, and here the question of negligence, not as an inde- 
pendent tort, but as a form of committing a tort, arises. Although 
nuisance is a liability incumbent upon the property and therefore 
on the occupier as such, it would be wrong to conclude that the 
liability arises independently of negligence. The position may 
be summed up as follows: Whoever creates a nuisance is liable 
for it. Apart from that, he who knew; or ought to have known 


11 In cases of public utility enterprises, a similar development is often started 
by granting Statutory authority. But where the authority is only conditional, as 
in most cases (see the Smallpox Hospital case, Metr. Asylums District Board 
v.. Hill (1881), 6 App. Cas. 213), it does not protect against liability for nuisance. 
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of the nuisance, is liable for it, provided and probably only as 
long as he is the occupier. That active creation of a nuisance 
creates liability regardless of occupation, is clear law (Thompson 
v. Gibson (1841), 7 M. & W. 456; Dalton v. Angus (1881), 6 App. 
Cas. 740; Salmond, p. 247}. But what is less clearly established, 
and is largely a conclusion from recent decisions, is that the 
occupier’s liability is dependent upon knowledge or means of 
knowledge, or in other words upon negligence. It will suffice to 
quote three recent decisions— 

I. In St. Anne’s Well Brewery Co. v. Roberts (1928), 140 L.T.1, 
the defendants who owned part of the city wall of Exeter, were 
not responsible for the damage caused through a collapse of that 
wall to the plaintiff’s inn on the other side, since, not being the 
occupiers of the land on which the wall stood they did not know 
nor ought to have known of the defective state of the wall. 
Scrutton, L.J., emphasised that the test would have been the 
same, had the tenant been sued. 

2. The Court of Appeal had adopted the same attitude in Job 
Edwards v. Birmingham Navigation Co., [1924] 1 K.B. 341. In 
that case nuisance was caused to the defendants’ canal by burning 
refuse on the plaintiffs’ waste land. The refuse had been brought 
there neither by plaintiffs nor defendants, but by third persons 
who transported it against charge over the defendants’ canal. 
The Court denied that the plaintiffs were under a duty to remove 
a nuisance caused by the act of a third person, with emphasis on 
the fact that, while both plaintiffs and defendants were innocent, 
the defendants profited from the stranger’s act by charging him ` 
for transporting the refuse over their canal.!* The plaintiffs could 
therefore recover a contribution paid to the defendants for 
removing the refuse. 

3. In Noble v. Harrison, [1926] 2 K.B. 332, Rowlatt, J., as 
member of a Divisional Court, stated the law in very-similar terms. 

These rules as to the incidence of liability in nuisance bring it 
well into line with other torts. Any wilful mischief. always makes 
the author liable. Apart from that, liability in private nuisance 
—about the different principle in case of public nuisance see 
above, p. 43—springs from control. Responsibility is not 
imposed strictly, but control is understood as not going beyond 
foreseeability. That is the gist of the foregoing decisions. 


12 Stallybrass in Salmond, Torts, oth ed., p. 246n (c) doubts the correctness of 
the decision and quotes with approval Scrutton, L.J.’s, dissenting opinion, But 
Scrutton, L.J., never denied the principle as stated above expressly approved 
in a note to St. Anne's Well Brewery Case by Dr. Stallybrass himself in 45 L.Q.R. 
120. He only took a different view with regard to the extent of the duties of an 
occupier. His opinion in this and in the St. Anne's Well Brewery Case leave no 

doubt that he regarded liability as dependent on foreseeability, i.e., negligence. 
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_ II. Development of the Rule in Rylands v. Fletcher 


The sociological meaning and function of Rylands v. Fletcher, 
as it stood in IQII, is explained in so masterly a way in Prof. 
Bohlen’s celebrated study (Studzes in the Law of Torts, p. 334 seq.) 
that little can be done but to continue his line of thought in the 
light of recent developments (with limitation to English Law), 
and to co-ordinate it with the development of the other torts 
surveyed in this study. 

The special character of the rule rests upon five elements, 
each of which has, in the course of time, changed its original 
meaning. 

r. The escaping thing must have been brought on the land, 

i.e. it must not be naturally there. 


2. The thing must be likely to do mischief if it escapes. 


3. The escape must not occur in the course of natural 
user of land. 


4. The escape must be caused by someone within the 
sphere of control of the landowner, including independent 
contractors. 


5. Originally the disturbance must be caused to the 
plaintiff's possession by escape from land in occupation of 
the defendant. 


1. Things not Naturally on the Land 


This was meant to emphasise the special responsibility incurred 
by industrial human activity as against the mere .working of 
nature. Of all the foundations of the rule this one has received 
the scantiest and most unsatisfactory treatment. 

Often it has been confused or identified with natural user of 
land. To give only two instances, in Giles v. Walker (1890), 
24 Q.B.D. 656, the defendant caused thistle growth by bringing 
forest land under cultivation, and the thistles damaged the 
plaintiff’s crops. In a judgment three lines long the plaintiff was 
nonsuited, because the thistles were on the land “naturally,” as 
the result of agricultural cultivation (which was not one of the 
industrial activities against which Rylands v. Fletcher meant to 
grant protection). More astounding is Stearn v. Prentice Bros., 
[1919] 1 K.B. 394, where a heap of bones collected on the premises 
of a bone manure factory attracted rats, which invaded and 
injured thé plaintiffs’ crops. Bray, J., held, quoting Giles v. 
Walker in support, that the bones were on the land in the ordinary 
course of the defendant’s business. Prof. Goodhart (4 Camb. Law 

13 Soin Pontardawe v. Moore Gwynn, [1929] 1 Ch. 657, where parts of an over- 


_ hanging rock broke away. 
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Journal, p. 13) has powerfully argued against the somewhat casual 
treatment of this question and has suggested—basing himself on a 
few less well known decisions like Proprietors of Margate Pier v. 
Town Council of Margate (1869), 20 L.T. 56414 and Bland v. Yates 
(1914), 58 Sol. Jo. 612, and apparently treating the question 
as one arising equally in nuisance and in Rylands v. Fletcher— 
that the ordinary rules of nuisance apply in the case of natural 
nuisances, like thistle-growth, no less than in the case of piano- 
playing. That means, the test is that of reasonableness under the 
rule of “live and let live,” and it would be anomalous to exclude 
liability altogether for things which are naturally there, how- 
soever dangerous they may be. In this argument, the rigid 
notion of a thing naturally on land becomes a flexible one, to be 
judged by a mutual relation as in private nuisance. 


2. Things likely to do mischief if they escape l 
In 1867 it was probably still justifiable to talk of and deal with 

objects dangerous in themselves as a special category. Dr. 

Charlesworth, in a monograph on the subject published in 1922, 

still maintains this point of view, in classifying dangerous things 

as (I) dangerous in themselves; (2) dangerous by reason of their 

position; (3) dangerous becausé defective, and confines the appli- - 
cation of Rylands v. Fletcher to the first of these groups. To-day 
it can be safely asserted that the category of things dangerous in 
themselves has, for all practical purposes, been given up, although - 
lip service is still paid to it. (But cf. Scrutton, L.J.’s, metaphor 
of the wolf in sheep’s clothing in Hodge v. Anglo-American Oil Co. 

(1922), 12 LLL. Rep. 187, and Lord Atkin’s speech in Donoghue 

v. Stevenson, [1932] A.C. 562.) Dr. Stallybrass has given an 

exhaustive survey of all the things held to be dangerous under 

the rule in Rylands v. Fletcher, and these things include water, 
trees, motor cars, decayed wire ropes, vibrations, and, according to | 
Bennett, J., in A.G. v. Corke, [1933] Ch. 89, even caravan dwellers 

(see 3 Camb., L.J. 394). In Howard v. Furness Houlder Line, 

[1936] 2 AIL.E.R. 781-790, Lewis, J., held that a valve wrongly 

so fitted that it allowed the escape of steam which caused an 
explosion, although not a dangerous article in itself, had, thereby 

become converted into a dangerous article. It seems clear then 

that the dangerous or mischievous character of a thing arises out 

of the peculiar circumstances of a case, that it isa flexible category, - 
‘and that, in so far as certain things, like guns, are prima facie, 
more dangerous than others, this quality may merely increase the 
standard of care, but is not in itself a source of liability.- 


M Although this is not a Common Law case. 
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3. Escape in the Course of Natural User of Land 

This notion, introduced by Lord Cairns in his judgment in the 
House of Lords, has developed into one of the most important 
elements of the rule. It rightly stands in the centre of Bohlen’s 
investigations. Natural user of land was, as he says, interpreted 
by English judges, as any user, “to which mankind, at the very 
beginning of private ownership has put land .. . or uses for 
which the physical nature of the land itself marked it as peculiarly 
adapted to satisfy the pressing needs of a primitive society.” 
(Studies, p. 371-99.) Such uses were mainly farming, residential 
use and—arm-making being an ancient activity—mining opera- 
tions. Any undertaking of human industry, not within one of 
these established uses, was outside the protection, as the water- 
reservoir in Rylands v. Fletcher itself. 

In those American States, which accepted the principle of 
Rylands v. Fletcher at all, this conception of natural user was 
modified, so as to protect use of land for the development of such 
industrial and commercial activities, as suited the development 
of the country (Bohlen, p. 369, 378, et seg.), but in England this 
interpretation, by a judiciary which assumed the standards of 
landed gentry, was preserved until very recently. Rylands v. 
_ Fletcher was decided in a period of social development, when the 
predominance of a landed gentry was already on the wane, but 
the standard of social values as applied by the judges was still 
that of the vanishing society—a phenomenon only too familiar 
to the student of history and sociology. In this respect the rule 
in Rylands v. Fletcher appears as a partial attempt to fix industrial 
development at a stage, when it was in full swing, and when any 
tule based on the state of affairs in 1867—industry and technique 
more and more encroaching upon rural society—was bound either 
to become soon obsolete or to adapt its contents to new social 
facts. English judges have tried until very recently to interpret 
_ the notion of “natural user” not as a framework, but precisely 
with the meaning given to it in 1867, as of an absolute character. 
There is, however, no absolute criterion to distinguish natural 
- from unnatural user. (The same, as we have seen, is true about 
the test of reasonableness in nuisance.) Such general notions 
cannot possibly have any absolute juristic content; they must 
be filled with the social standards prevalent at a given time and 
determining what appears as “natural” or “unnatural” to that 
time (cf. Bohlen passim, particularly p. 351). Just as to a modern 
jurist there is no absolute rule of “Natural Law,” there is no 
absolute rule of “natural user.” What is natural to one period, 
is unnatural to another. The rule in Rylands v. Fletcher was an 
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attempt to offset or at least lessen the manifold dangers produced 
by new technical installations for the then recognised uses of 
land—agriculture, residence and mining, by imposing upon the 
person responsible for the installation a liability in the nature of 
insurance regardless of fault. This emerges clearly from thedecisions 
which Dr. Stallybrass has compiled in 3 Camb. Law Journal, 
394. Unnatural user was in xrgor the putting of gas pipes on land 
(Batcheller v. Tunbridge Wells Gas Co. (1901), 84 L.T. 765); in 
1902 the laying of submarine cables (Eastern &. South African 
Telegraph Co. v. Cape Town Tramways, [1902] A.C. 381), in 1921 
the storage of DNP (Rainham Chemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A.C. 465). But natural users were the excava- 
tion of minerals so that water gravitates on to a neighbour’s 
property (Hurdman v. N.E. Railway (1878), 3 C.P.D. 168, 174), 
or deep ploughing which sends the ordinary flow of water to the 
neighbour’s land (Brett, M.R., in Whalley v. L. & Y. Railway 
(1884), 13 Q.B.D. 141, or the building of a wall (St. Anne's Well 
Brewery Co. v. Roberts (1928), 140 L.T. 1). 

The transition to a more elastic conception of natural user, 
taking into account changing social conditions, was prepared by 
Lord Moulton in Rickards v. Lothian, [1913] A.C. 263-281, with 
the formula that the liability under the rule in. Rylands v. Fletcher 
is excluded where the use made of the land is “merely the ordinary 
use of the land or such a use as is proper for the general benefit 
of the community.” A similar test had indeed been applied by 
Farwell, L.J., in Barker v. Herbert, [1911] 2 K.B. 633 with regard 
to nuisance. Within Rylands v. Fletcher it meant a new departure. 
The test of the “benefit of the community ” implied the possibility 
of weighing the respective social utility of business or industrial 
as against agricultural or residential use. In Rickards v. Lothian 
itself the provision of water supply to various parts of the house 
was held to be a natural, i.e. a non-actionable, use of land. Lord 
Moulton’s judgment in that case had been made the basis of 
several modern judgments, in which it was decided whether 
damage caused by modern technical installations arose by natural 
user or not. The change of the meaning of “natural user” under 
new economic and social conditions becomes clear in Collingwood 
v. Home & Colontal Stores, [1936] 1 A.E.R. 74. In premises 


adjoining those of the plaintiff a fire originated, owing to some. 


unknown defect in the electric wiring. The plaintiffs premises 
were damaged by the water used for extinguishing the fire. 
Greaves-Lord, J., held that, in the absence of negligence, the case 
was covered by the principles of Rickards v. Lothian, and the 
defendant was held not liable. “‘It would be very difficult to say 


_ 
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that the bringing of electric light on the premises was an unusual 
user of those premises.” 15 On the other hand, in Western Engraving 
Co. v. Film Laboratories, [1936] 1 A.E.R. 106, where, in the course 
of washing cinematograph films, water ran through, from the 
defendants’ factory premises, to those of the plaintiffs and damaged 
their property, the Court of Appeal applied the principle of 
Rickards v. Lothian in order to hold the defendants liable. 
Slesser, L.J., said that the defendants had used water in a par- 
ticular and peculiar way for their own purposes, in order to carry 
on their industry, but not for any common benefit, so the general 
principle of Rylands v. Fletcher applied. 
_ These two decisions elucidate the guiding principle behind the 
rule in Rylands v. Fletcher, as understood in England. Whoever 
starts an industrial or business undertaking for profit, must insure 
other people against any damage which might directly arise out 
of the working of such undertaking, however innocent or normal 
within the purposes of the undertaking such use might be. For 
any other use of a thing, even if specially brought on the premises 
and likely to do mischief if it escapes, a rule similar to the “give 
and take” of Bamford v. Turnley applies. If the use is normal— 
and: normal is anything which, under given circumstances, is 
incidental to the standard of life of the average man—there is no 
liability under Rylands v. Fletcher, i.e. short of negligence or 
intent. But whether we can take the “common benefit” test to be 
the decisive criterion, in its full implication, is more doubtful. It is 
important to note that this formula fell from the same judge who, 
in Wing v. L.G.O. Co., [1909] 2 K.B. 652, had defined nuisance as 
an “excessive use of a private right,” a definition which is hardly 
in accordance with the actual position in Common Law (cf. Mayor 
of Bradford v. Pickles, [1895] A.C. 587). To judge the limitations 
of individual rights, by social ends, would be, on the whole, a 
novel departure in the English Common Law, and perhaps these 
latest developments in the interpretation of Rylands v. Fletcher 
. pave the way towards such a development. (On the problem of 
excessive use of rights from a comparative angle, see Gutteridge, 
5 Camb. Law Journal, 22, and Lauterpacht, Function of Law tn the 
International Community, p. 18.) For the purposes of this study 
it is important to note that through the interpretation of “natural 
user,” in modern decisions the dynamic element of a conflict 
between unhomogeneous interests, which we Have observed in 
private nuisance, enters into the rule of Rylands v. Fletcher. 


4. Liability for Independent Contractors. 
A steady trend of recent decisions warrants the conclusion 
-16 Strictly speaking, the escaping thing was not electric current, but water. 
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- that the traditional distinction between an employer’s liability 
for the acts of his servants and for those of his independent 
contractors has no longer any real meaning. The development of- 
this question is typical for-similar tendencies in many other parts 
of the Common Law. The original genuine distinction between 
liability for servants and for independent contractors is qualified 
by one exception after another, until the mere skeleton remains.. 
The stage is now reached where the old principle must be replaced 
by anew one. It is unnecessary here to recount the whole develop- 
ment. Chapman has done that (50 L.Q.R. 71), and shown that it 
is now possible to formulate the following rule as to the liability 
for independent contractors: “The real test is whether the 
employer is under a duty to perform a certain act properly and 
not negligently, whether that duty is imposed by statute or by 
contract or by Common Law” (the latter comprising cases of 
absolute liability, creation of dangers on the highway, extra- 
hazardous acts, etc.). Chapman, in the course of an exhaustive 
examination of the authorities, shows that this idea underlies 
three judgments of Lord Blackburn (Tarry v. Ashton (1876), I 
Q.B.D.; Dalton v. Angus (1881), 6 App. Cas.; and Hughes v. 
Percival (1883), 8 App. Cas. 443).16 Nowa very recent decision of the 
Court of Appeal (Matania v. National Provincial Bank, [1936] 2 
All.E.R.638),extends the liability thus incurred for negligence of an 
‘independent contractor to a nuisance which he causes in executing 
the work. In that case the defendant had instructed building 
contractors to carry out structural alterations which caused dust 
and noise, and, thereby, serious disturbance to the plaintiff, a 
teacher of music, who occupied his rooms as sub-lessee under a 
lease containing a covenant for quiet enjoyment. The lessors not 
having- authorised the alterations, the plaintiff successfully sued 
the defendants for nuisance caused through the work of their 
contractors. In holding the defendants thus Hable, the C.A. 
relied upon the principle, reasserted in Honeywill & Stem v. 
Larkin Bros., [1934] 1 K.B. 192, that a man was liable where he 
employed an independent contractor to do work, which of its 
very nature involves a risk of damage to a third party and applied 
it to damage in the nature of nuisance. The criterion of hazardous 


operations is, however, open to similar objections as the notion . 


of “dangerous things.” It is better to follow Lord Blackburn's 
general principle as formulated in Dalton v. Angus (1881), 6 App. 
Cas. 829, that a man causing something to be done the doing of 
which casts on him a duty, cannot escape from the responsibilities 


attaching on him of seeing that duty performed, by delegating it 


-16 Cf, also Black v. Christchurch Finance Co., [1894} A.C. 48. 
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~- to a contractor. But does this test not mean that, whenever an 
interference with a third person’s right results from the way in 
which the work is carried out by the contractor or his servants, 
the employer is liable? For there is a duty not to interfere with 
another person's rights. After Matania’s Case even the question 
whether the employer ought to have foreseen the interference 
(cf. Stallybrass in Salmond, Torts, p. 118) seems no longer material. 
As long as it was incidental to the performance of the work 
ordered, he is liable. There is, of course, the recognised exception 
- that the employer is not liable for collateral negligence of the 
contractor, e.g. for injury caused by the fall of an iron tool placed 
` by one of the contractor’s workmen on the window-sill (Padbury v. 

Holliday (1912), 28 T.L.R. 494) or timber falling from a bridge under 
construction (Hurlstonev. London Electric Railway (1914), 30T.L.R. 
398). But would the position be different, if the contractor were a 
. servant? Dropping a-tool would be outside the scope of employ- 
ment, just as lighting a pipe, while making a cardboard (Williams 
- v. Jones (1865), 3 H. & C.). Neither act is incidental to the com- 
pletion of the work. Collateral negligence is no easier to distinguish 
from incidental negligence than negligence within the course of em- 
' ployment from that which is not (cf. Chapman, loc. cit., p. 81). If 
. there is-still any difference in the interpretation of the two terms, 

_ itis of a casual character, and too weak to support any special rule 
for the liability of an employer for his independent contractor. 


5. Disturbance to the Plaintiff's Possession by Escape from Land 
in the Defendant's Possession 


Here again the rule in Rylands v. Fletcher is rapidly moving 
away from its original position. At first there was the limitation 
-which made Rylands v. Fletcher principally an action between 

neighbouring landowners. The limitation on the defendant’s side 
went in Midwood v. Mayor of Manchester, [1905] 2 K.B. 597, 
where the defendant was liable for an explosion caused by the 
fusing of a defective electric cable laid on the adjoining roadway 
by the defendant. (This was affirmed, on very similar facts, in 
Northwestern Utilities v. London Guarantee Co., [1936] A.C. 118. 
In the Charing Cross Electricity Case, [1914] 3 K.B. 772 the 
‘limitation on the side of the plaintiff disappeared. The rule was 
applied as between two companies using a highway as licensees 
under statutory authority for the transmission of water and 
electricity. Even in this case it might still be said that there was 
at least a quasi-possessory right. The plaintiff company was 
injured in an undertaking which, with the ground occupied, con- 
stituted a definite physical complex. Charlesworth has suggested 
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(loc. cit., p. 68) that “anyone who is injured by the dangerous 
thing, without any restriction whatsoever,” would be entitled to 


sue. Atkinson, J., adopted this view in Shiffman v. Order of St. 


John, [1936] 1 A.E.R. 557, where the plaintiff was injured by 
the fall of a flagpole erected in Hyde Park, when he was resting. 
The rule in Rylands v. Fletcher, he said, applied between licensees 
(the plaintiff here was a licensee on the highway, his licence was 
that of a member of the public and not based on any special right 
or concession at all). If this reasoning is correct, there is no 
difference, either as regards the source or the victim of the injury, 
between Rylands v. Fletcher, and a negligence action. 

One significant limitation in the scope of application of the 
tule in Rylands v. Fletcher remains, as the judgment of Lewis, J., 
shows, in Howard v. Furness Houlder Line, [1936] 2 A.E.R. 781. 
There must be an escape. A person on the premises, on which the 
damage originates, cannot sue under the rule, although he may 
sue in negligence. 

Finally we must examine the recognised exceptions to the 
liability under the rule in so far as they show its true function. 

Of the five generally recognised exceptions, those of statutory 
authority, consent or default of the plaintiff merely express the 
general principle of law that, where there is authority for the 
doing of the act, it is not unlawful against those on whom the 
authority is binding. 

The other two exceptions, act of God and act of a stranger, 
are more significant for the present inquiry. They both express 
the idea that liability, whether strict or otherwise, stops at the 
limits of control. In the one case, in which the defence of an act 
of God was successful, Nichols v. Marsland (1876), 2 Ex. D., the 
reasoning of the Court was clearly based on negligence. “The 
flood was so great that it could not reasonably have been anti- 
cipated.” (Mellish, L.J.) Later decisions, bring the idea of 
control out even more clearly so in Greenock Corp. v. Caledonian 
Railway, [1917] A.C. 556, where, owing to an extraordinary rain- 
fall, a pond, constructed in the bed of a stream, overflowed, Lord 
Finlay said— l 


“It is the duty of anyone who interferes with the course 
of the stream to see that works which he substitutes for the 
channel provided by Nature are adequate. . . .” 


As to the defence of an act of a stranger, it goes probably 
further in limiting -the responsibility of the defendant than the 
corresponding defence of a novus actus interveniens in negligence. 
In Northwestern Utilities v. London Guarantee & Accident Co., 
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[1936] A.C. 108, an hotel, belonging to the plaintiffs, was destroyed 
by fire caused through the escape and ignition of gas from a joint 
belonging to the defendants,-a public utility company which 
supplied gas. The cause of the break lay in underground opera- 
‘tions of the city close to the defendant’s main. The defendants 
were not liable under the rule in Rylands v. Fletcher, the inter- 
position of an act of a stranger excluding the strict liability 
according to Box v. Jubb (4 Ex. D. 76), and to Rickards v. Lothian, 
[r913] A.C. 263. But the Judicial Committee, through Lord 
Wright, said that this left the question of negligence untouched, 
and decided that the duty of care of the defendants, who “had 
the tremendous responsibility of carrying this highly inflammable 
gas under the streets of a city” included the duty to foresee and 
guard against the possibility of interference by the act of a stranger. 
And where the novus actus ought to have been anticipated by the 
defendant, the original act will be treated as the direct cause of the 
damage in negligence (Salmond, oth ed., sect. 34, p. 150-155). In 
this decision the roles of Rylands v. Fletcher and of negligence are 
- actually reversed. Where the “strict” liability of Rylands v. 
Fletcher ceases, the liability for fault, namely negligence, may still 
come in on the identical facts. The only difference is one of 
perspective. Under Rylands v. Fletcher the installed plant is 
examined as the cause of mischief, in negligence it is the act which 
produced the installation. 

The result of the foregoing examination of the principal 
elements of the rules in Ryland v. Fletcher can be summarized 
_ very briefly ; in every one of them the tendency has been to replace 
a rigid notion with a content fixed once for all by an elastic one 
to be determined by a relation between the parties, which makes it 
possible to some extent to balance interests, and brings the action 
of the Rylands v. Fletcher type near to Negligence. We have thus 
detected the common principle of responsibility arising from special 
activity in private nuisance and in Rylands v. Fletcher. 


III. DEVELOPMENT OF THE ACTION OF NEGLIGENCE 


To what extent is the same principle behind the action of 
negligence? If we examine the action of negligence from this 
angle, i.e. from a certain social activity radiating its effects upon 
the outside world, we have to leave aside a large group of negli- 
gence cases, namely all those which arise out of the conduct of one 
individual towards another individual. Traffic accidents, negligent 
treatment of patients by doctors, collisions between steamers 


17 In Shiffman’s Case (above p. 56) Atkinson, J., eliminated any difference þe- 
tween the defences of intervening acts in the two actions by saying that the rule 
of Box v. Jubb only applies where the act of the stranger ought not to have been 
anticipated, i.e. where there is no negligence. 
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or motor cars do not concern us here. However much in these 
types of cases the former moral standard of conduct may have 
given way to the average standard of conduct of the man “on 
the Clapham omnibus,” it is still individual conduct which is 
examined. It is a question for the jury, directed by certain rules, 
of evidence. The kind of negligence case arising out ‘of the situa- 
tion described in this study is of a completely different nature. — 
They are now mostly dealt- with as cases of ‘‘manufacturer’s 
liability,” but comprise the responsibility of any other person in 
control of a complex of property that may cause injury to a mem- 
ber of the public, whether factory or business or a tenancy house. 
We have met the same kind of defendant before: in nuisance 
where the use of his property interfered with the neighbours’ 
enjoyment of property; in Rylands v. Fletcher where some kind 
of substance emanating from his property injured a member of the 
public, no longer only possessors of land, but any passer-by 
according to recent decisions. Now we find him dealt with in 
negligence in a new capacity, but in one which, at the same time, 
comprises some of those dealt with by the other torts: as pro- 
ducing goods or as owning other more static kind of property which | 
comes into contact with the public. 

Since Donoghue v. Stevenson, [1932] A.C. 562, this type of 
negligence liability has gained increasing importance and has 
been clarified by so many learned comments that, for the purposes 
of this co-ordinating survey, it will suffice to sum up the main 
principles, which govern this type of negligence hability : 

(For simplicity, we shall speak of “‘manufacturer’s liability,” 
although, as defined above, the circle of persons and situations 
that fall under this lability, is wider.) ) 

1. Contractual obligations leave untouched the question of tortious 
liability to some one injured by the manufacturer’s product (Donoghue v. 
Stevenson, [1932] A.C. 562). 


2. The manufacturer’s liability is not confined to any particular 
class of objects, and certainly not to things “dangerous in themselves.” 
Danger is relative and is measured by the circumstances of the particular 
situation. (Donoghue v. Stevenson, above; Grant v. Australian Cotton 
Mills, [1936] A.C. 55; Howard v. Furness Houlder Line, [1936] 2 A.E.R. 


731.) 

3. The liability of the manufacturer is probably not limited by any kind 
of privity towards the plaintiff nor excluded by intervening circumstances, 
which might in other cases, amount to contributory negligence. Lord 
Atkin’s test of proximity in Donoghue’s case (the snail in the ginger bottle) 
has been criticised (e.g. by Pollock, 49 L.Q.R. 22) and disregarded by the 
Judicial Committee in Grant’s case, where an excess of sulphur in under- 
garments produced by the defendants and sold by retailers injured the 
plaintiff. Dicta by Lords Atkin and Macmillan to the effect that an unused 
opportunity of inspection by an intermediate person might exclude the 
liability, made in the Snail case, have been disregarded in Grant’s case 
and rejected in two American cases: Rosebrock v. G.E. Co. (1923) 236 
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N.Y. 227; Smith v. Peerless Glass Co. (1932) 259 N.Y. 292. The argument 
- used by the American Courts, that the manufacturer of defective goods is 
‘bound to contemplate that an intermediate handler may pass them on 
without discovering their condition, is the same as used by the Judicial 
Committee in the Northwestern Utilities case (above, p. 56). Nor has a 
dictum by Greer, L.J., in Farr v. Butters, [1932] 2 K.B. 606, suggesting that 
contributory negligence might exclude the liability, where the plaintiff 
. had a reasonable opportunity of inspection, been taken up. 
(On this whole question Cf. Underhay, 14 -Canadian Bar Review, 
~ 283—294.) i po o 
- 4. The principle of ves ipsa loquitur applies in all these cases in a twofold 
manner: : r 
(a) the plaintiff need not show that the defendant actually caused 
or knew of the defect that caused the injury. The fact of the plaintiff’s 
injury is sufficient evidence of the defendant’s negligence for the case 
~ to goto the jury. (Cf. Underhay loc. cit.) 

(6) the manufacturer’s responsibility is comprehensive and covers 
all acts or omissions within the sphere of his control, defects of the plant 
or of the product, and acts of his servant as well as of his independent 
contractors. “The appellant is not required to lay his finger on the 
exact person in all the chain who was responsible, or to specify what he 

~ did wrong. Negligence is found as a matter of inference from the exis- 
tence of the defect taken in connection with all the known circum- 

stances.” (Lord Wright in Grant v. Australian Knitting Mills, [1936] 

A.C. 114.) : 

Whether the manufacturer could, -by apt evidence, rebut the 
inference, is left open in Grant’s case. But it is difficult to see what 
other evidence could be adduced than that of a third person, say 
the retailer,-interfering with the state of the product. This is 
precisely the case in which liability is also excluded in nuisance 
and Rylands v. Fletcher, and probably, under the rules of remote- 
ness of damage or of foreseeability, in any tort. But since the 
manufacturer is certainly liable: (a) for defects in the plant, (b) 
for acts of his employees, (c) for acts of independent contractors, 
(d) for any defect of the product whose origin cannot be proved 
(ves ipsa loquitur), it may be safely asserted that the manufacturer’s 
liability isin the nature of absolute responsibility for the sphere of 

- his industrial control.}8 . | 
_The same principles have been applied to persons socially in a 
‘position analogous to that of the manufacturer, in relation to the 
` public. In Cunard v. Antifyre, [1933] I K.B. 551 the defendants 
were liable as occupiers of buildings which they were liable to keep 
in repair, to the plaintiffs, the tenant and his wife, who occupied a 
flat in the building, for injury caused through a piece of guttering 
that fell from the main roof through the glass roof and injured the 
plaintiff's wife. The defendants, as in control of the building, 
owed a duty of care to the tenant and his wife, as being in their 
reasonable contemplation persons closely and directly ‘affected 
„18 The development of statutory negligence (Lochgelly Case, [1934] A.C.z) goes 


in a similar direction. But statutory negligence applies to the relations between 
_ employer and employee (see below). j ; j 
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by the neglect of that duty. In Wilchick v. Marks, [1934] 2 K.B. 
_ 56 the plaintiff was walking along the street, when she was injured 
through the fall of a defective gutter from a house on to the high- 
way. The defendant was held liable as house-owner, although 
neither landlord nor tenant were, by the tenancy agreement, under 
an obligation to repair, since he still retained sufficient control 


over the house to do such repairs as were necessary. from the” 


neglect to do so, despite his knowledge of their necessity, Goddard, 
` j., deduced a neglect of duty towards third persons like the plain- 
tiff, likely to be injured by such neglect. In Malfroot v. Noxal 
_ (1935), 5x1 T.L.R. 551 the repairer of a motor-cycle was liable toa 
passenger of the owner, on similar principles. 

This liability arising from control includes those torts which 
- are commonly dealt with in special chapters, but are in fact appli- 


cations of the same principle, namely liability for dangerous things, © 


for animals and for fire (apart from special statutes). Space does 


not permit to examine these torts more closely in the light of our . 


principle. 
A few decisions seem, at first sight, to restrict the scope of 
this type of negligence action. So, in Otto v. Bolton, [1936] 2 K.B. 


46, Atkinson, J., declined to hold the seller of a house liable to - 


the mother of the buyer, who was injured in the house, by a piece 
of plaster falling from the ceiling. The learned judge followed the 


decision of the Court of Appeal in Bottomley v. Bannister, [1932] . 


1 K.B. 458, which he thought was not affected by Donoghue 
_ v. Stevenson, [1932] A.C. 562. In Bottomley’s Case a vendor of an 


unfurnished house was not liable to the purchaser or his wife for . 


poisoning caused by a defective gas boiler. In so far as Atkinson, 
J., in Otto v. Bolton sought to distinguish these cases—where 


accidents happen in a house, either bought or rented—from. 


Donoghue’s Case by the possibility of intermediate inspection— 
absent in the latter but present in the former—the reasoning 
hardly holds good after Lord Wright’s judgment in Grant's Case, 
[1936] A.C. x14. But the real basis of the decisions is the tradi- 
tional difference between the principles governing dealings with 
real property and with chattels. This difference has so far with- 


stood the trend towards simplification of the law. Cf. Cavalier - 


v. Pope, [1906] A.C. 428, Lord Macmillan said in Donoghue v. 
Stevenson, [1932] A.C. 609, that it was in a different chapter of 


_ the law. Otto v. Bolton reaffirms this opinion. Whether the pre-. 


servation of that distinction is in accordance with the spirit of the 


new Real Property Statutes, which want to make real property a 


` suitable object of commercial transactions, is a problem too 
complex to be discussed in this article (cf. the learned remarks in 


Annual Survey, 1936, pp. 170-71). Apart from. the special 
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rules governing the relation between landlord and tenant, the 
restrictive character of which excluded other principles of 
obligation, there is one reason why this case is different from 
the Snail case type. The principle of responsibility, arising 
from control, applies to the relation between the defendant and 
any member of the public not linked with him by any other legal 
relation. Where a person is inside premises, whether land, house 
or factory, he stands to the occupier in some kind of privity, 
whether as contractee, invitee, licensee or even as trespasser. 
This necessitates special and different legal rules. The contrast 
emerges clearly from Howard’s case, [1936] 2 A.E.R. 781, facts 
see above, p. 50. Towards the first defendants the plaintiff, who 
was injured while working on the premises, stood in the relation 
of a licensee with interest, and they were not liable under the rule 
in Rylands v. Fletcher, since there was no escape from the premises. 
(Negligence was not proved against them.) But the second defen- 
dants, who had fitted the defective valve, were liable under the 
principle of Donoghue v. Stevenson. 

It follows that even that last pillar of a special “strict” 
liability in Rylands v. Fletcher, the prima facte liability, without 
proof of negligence, distinguishes it from the manufacturer’s type 
of negligence liability in name rather than in substance. Un- 
doubtedly there is a difference in pleading. In a Rylands v. 
Fletcher claim only escape need be pleaded; in a negligence 
claim, negligence must be pleaded. More than twenty years ago 
the late Dean Thayer had suggested?!’ that the apparent differences 
in evidence come to very little, because of the principle of res tpsa 
loquitur. Our survey of recent judicial practice fully proves the 
correctness of this theory. 

Negligence has gradually approached other torts, which started 
from other points of departure, by making the subjective elements 
of liability more and more objective. Duty was implied from con- 
trol, and liability attached to duty. Where Mr. Justice Holmes 
observed, many years ago in his Common Law, the development from 
an individual standard of conduct based on moral fault, to the 
average standard of the reasonable man, even this “‘objectified’’ 
form of moral responsibility gives way to responsibility ensuing 
from certain social facts. 


SUMMARY 
I. Private nuisance is still limited to injuries to property 
interests. Where a man sets up some new business or industrial 
undertaking, and thereby interferes with the average standard of 
comfort, he is liable in nuisance. For such private nuisances as 
arise on the basis of homogeneous interests, the rule of ‘‘give and 
19 28 Harvard L.R. 806. 
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` take” applies. The liability is limited, apart from wilful mis- 
feasance, by the possibility of control. No liability without fore- 
seeability. In the case of nuisance caused by business or industry, 
foreseeability-duty is implied from the position of control. In 
cases of nuisance arising on land, it will be determined on the 
circumstances of the case. 

2. The sphere of the rule in Rylands v. Fletcher now.com- 
pletely overlaps with that part of negligence which deals with the 
responsibility of manufacturers or other persons whose use of 
property may injure a member of the public. This has been 
achieved, on the one hand, by making the elements of the rule in 
Rylands v. Fletcher flexible and adaptable to new conditions. and 
by tainting them with conceptions of modern negligence, and, 
on the other hand, by transforming negligence—in the type of 
cases discussed here—into a liability in the nature of insurance 
and arising from control of business, or premises. Shtffman’s and 
Wilchick’s Cases could have been decided on Rylands v. Fletcher 
just as well as on negligence.” We might go further. Why should 
the sealed and opaque ginger bottle of the Snail. case not be a 
Rylands v. Fletcher object, and could the same not even be assumed 
about injurious undergarments, amusing as it might be to think 
of them as of things likely to do mischief if they escape? If so, 
Donoghtie’s Case or Grant's Case could also have been decided on 
Rylands v. Fletcher, and this rule becomes in fact, as Stallybrass 
contends in Salmond, (gth ed., sec. 149) a branch of modern negli- 
gence, or, in other words, superfluous. But even if it were too | 
early to draw such sweeping conclusions, the line of development | 
seems clear. 

This whole development is mainly due to the following factors: 

(2) The transformation of the thing dangerous in itself into a 
situation, which becomes one element in determining the standard 
of duty. The duty itself is, to an increasing extent, implied from a 
certain social position. 

(b) The extension of liability for independent contractors. 

(c) The mitigation of strict liability by introducing into it the 
test of foreseeability. 

(d) The extension of negligence by the application of res tpsa 


loguttur. f 
(e) The disappearance of the original limitation of the rule in 


-20 Perhaps, in Wilchick's Case, the defence of natural user might have been 
successful against a Rylands v. Fletcher claim. But it is doubtful whether a defec- 
tive shutter forms part of a “natural user” of the property. Rickard’s and Col- 
lingwood’s Cases suggest that only such dangers as are incidental to the use which - 
is considered as “natural” or "to the common benefit” form part of it. This is, in 
fact, not very different from the criterion of “reasonable care" and shows again 
how the modern conception of negligence subtly transforms the interpretation of 
older, once differently conceived, forms of action. 
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Rylands v. Fletcher to neighbouring landowners, and its gradual 
extension to interference with any right, whether proprietary or 
personal, 

The reader will have observed that the lines of distinction 
drawn in this article do not altogether coincide with the usual 
divisions between the various torts. The actions of negligence and 
Rylands v. Fletcher, with all their ramifications (such as liability 
for dangerous things or for fire) clearly belong to the type of lia- 
bility studied in this essay. But the various and not homogeneous 
kinds of liability comprised in the action of private nuisance, 
belong partly to this group and partly to that of torts determined 
by the injured right (like trespass). 

In.a system of predominantly judge-made law, legal science 
must proceed cautiously in any attempt to systematize and 
generalize. But where the raw material of rationalization and 
simplification lies about, contained in hundreds of decisions, 
which indicate clearly enough the line of development, legal 
science must bring order into the material. In the English Law of 
Torts, rationalization has now gone far, within the individual 
forms of action. But co-ordination is still lacking, with the result 
_that there is an abundance of forms of action once clearly dis- 
tinguished and with different objects, but now largely coinciding 
or intersecting, and, thereby, creating unnecessary confusion. 

It would be premature to suggest one general formula of 
tortious liability, on the pattern of German, French or Swiss Law. 
On the other hand a co-ordinating view of modern judicial develop- 
“ment would seem to suggest the following principal groups of 
torts : 


(a) Torts determined by the injured right (trespass, conversion, 
defamation, quasi-proprietary rights). l 

(b) Torts determined by a responsibility arising from duty 

based on a special social relation. 
l (i) as between individuals (collisions, accidents, individual 
negligence in general). 

(ii) as between those in control of property and a member of 
the public injured by the use of such property. 

(ili) as between those in control of property and persons 
using the property as visitors or in some relation other than 
employment. 

(iv) as between employers and employees. 


(This last category is rather distinct from all other tortious 
liability and may eventually become part of the Law of Contract 
or of Social Insurance.) 

W. FRIEDMANN. 
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STATUTES 


Declaration of Abdication Act, 1936 


The abdication of King Edward VIII was accomplished tn law by giving 
statutory effect to the Sovereign’s declaration of abdication and by a 
consequential amendment of the Act of Settlement designed to exclude 
King Edward, his issue and descendants (if any) from the succession to 
which they would be entitled if that Act was not amended. But this simple 
measure raised in an acute and unexpected form difficulties with regard 
to the mode of achieving legislation designed to have inter-Imperial validity 
within the British Commonwealth. Moreover, the events which preceded 
its enactment shewed that the machinery for co-operation between the 
United Kingdom and the Dominions was by no means certain in spite of, 
or perhaps because of, the Statute of Westminster. These events have not 
left it entirely clear what constitutional conventions govern consultation 
between the United Kingdom Prime Minister and his colleagues in the 
Dominions. But we are concerned here with the Abdication Act itself. It 
will be remembered that the Statute of Westminster recites in its preamble 
that 

“it would be in accord with the established constitutional position 
of all the members of the Commonwealth in relation to one another 
that any alteration in the law touching the Succession to the Throne 
or the Royal Style and Titles shall hereafter require the assent as well 
of the Parliaments of all the Dominions as of the Parliament of the 

United Kingdom.” 


Accordingly His Majesty’s Government on roth December communi- 
cated the Instrument of Abdication to the Governments of the five 
Dominions, who had already received from Mr. Baldwin informal intima- 
tion of His Majesty’s intentions; while at an earlier stage to quote Mr. 
Baldwin: ‘‘enquiries had gone far enough to shew that neither in the 
Dominions nor here would there be any prospect of legislation enabling 
the King to marry without conferring the position of Queen upon his wife 
being accepted.” It would seem then that no reliance was placed upon the 
technical plea that the contents of the preamble are outside the operative 
parts of the Statute. To the constitutional lawyer it is interesting to note 
how effect was given to ‘‘the established constitutional position” by the 
various members of the Commonwealth. The Declaration of Abdication 
Act contains the following preamble— 


“ And whereas, following upon the communication to His Dominions 
of His Majesty’s said declaration and desire, the Dominion of Canada 
pursuant to the provisions of section four of the Statute of Westminster, 
1931, has requested and consented to the enactment of this Act, and 
the Commonwealth of Australia, the Dominion of New Zealand, and 
the Union of South Africa have assented thereto.” 


Canada, alone of the Dominions, requested and consented to the enact- 
ment of the United Kingdom Statute. This is in accordance with sect. 4 
of the Statute of Westminster which reads as follows— 


“No Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or be deemed to extend, toa 
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Dominion as part of the law of that Dominion, unless it is expressly 
declared in that Act that that Dominion has requested, and consented 
. to, the enactment thereof. i 


Why did Canada alone expressly request and consent to the measure 
which she did by Order in Council, though the Dominion Parliament 
has since given its approval to the alteration in succession to the 
throne? So far as the Commonwealth of Australia and the Dominion 

- of New Zealand are concerned; neither has yet adopted sect. 4 of the Statute 
of-Westminster, though the preamble, for what its legal effect is worth, is 
binding upon them. Neither apparently desired to assert its constitutional 
right to-‘legislate upon this topic rather than to accept the United Kingdom 
Statute as being binding. What actually happened in Australia was that 
the Commonwealth -Parliament met and passed resolutions of assent 
contemporaneously with the enactment of the Abdication Act at West- 
minster on 11th December. In New Zealand no such step was taken. It 
is in accordance with established constitutional principle that a Dominion 
to’ which the Statute of Westminster has not become applicable should 
merely assent to action by the United Kingdom Parliament, as the fore- 
going provision in the preamble to the Abdication Act shews. 

Of the two newer Dominions, the Union of South Africa, it will be 
observed, merely gave its assent, as distinct from its request and consent 
` pursuant to sect. 4 of the Statute of Westminster, which in the case of this , 
Dominion is in operation. This is in accordance with the constitutional 
law of the Union. Sect. 2 of the Status of the Union Act, 1934 (Union 

---Statute) prevents the operation of Imperial legislation in the Union until 

it has been enacted by the Union Parliament, even when, as here, the 
language of the United Kingdom Statute is to be adopted. Accordingly 
the Union Parliament subsequently passed its own Act recognising the 
` -change of Sovereign and incidentally recognising the Abdication as taking 

. effect from roth December, the date of His Majesty’s Instrument of 
Abdication, and not from r1th December, the day on which Royal Assent 
-was given to the United Kingdom measure as the last act of King Edward 
VIII. Moreover, the Union Act received the assent of the Governor 
General, acting on behalf of King George VI and not of King Edward; this 

- is in accordance with sect. 5 of the Status of the Union Act which defines 
the King’s heirs and successors to the Sovereignty of the United Kingdom 
as determined for Union purposes by the law relating to the succession to 
the Crown in the United Kingdom. This provision incidentally gave legal 
validity to the proclamation of the new King in the Union upon his acces- 
sion, notwithstanding that some weeks elapsed before the Union Parlia- 
‘ment passed its Abdication Act. 

. The Irish Free State is not mentioned in the United-Kingdom Abdica- 
tion Act. Its Government did not assent to the legislation, but acting 

- independently, it is.understood, both of the United Kingdom Government 
and of the Governments of the other Dominions, passed two measures in 
the Dail Eireann, namely,. The Constitution (Amendment No. 27) Act, 
1936, and Executive Powers (External Relations) Act, 1936. By the first 
of these measures the office of Governor General is abolished and the Crown 

‘is eliminated: for purposes of internal government. The second measure 
recognises the Crown in the person of King George VI and his successors 
for external purposes, so long as the British Commonweaith of Nations 
continues in its present form. Thus the King will continue to play a part 


~” 
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in the foreign affairs of the Irish Free State acting, it appears, on the direct ` 
advice from Free State Ministers, and the Free State remains a member of 
the Commonwealth bound by the convention which requires inter-Imperial 
_ consultation in ‘foreign affairs. 

It was only to’ be expected that Mr. de Valera should take the oppor- 
- tunity afforded him`by the abdication of eliminating the Crown from the 
_internal. government of the Free State, thus achieving the plan which he 
favoured in 1921. But actually an earlier constitutional amendment, the 
Irish Nationality and Citizenship Act, 1935, had already severed the bond 
of allegiance in the case of Free State citizens, and the disappearance of - 
the Crown from internal. government in 1936 is of little but sentimental 
“Significance. 

There is no-doubt that acceptance, as binding constitutional practice, 
of the preamble to the Statute of Westminster regarding alterations in the - 
succession to the throne added to the embarrassment of King Edward . 

‘VIII, his Successor and His Majesty’s Governments throughout the Com-. 

_monwealth in the difficult decisions of December, 1936. - As it is, only two 
Dominions, Canada and South Africa have given assent through ‘their 
Parliaments as required by the preamble to the change of Sovereign. The - 
action of the Irish Free State can hardly be said to be in accordance with 
“the established constitutional position of all the members of the Common- 
wealth in relation to one another.” . Australia and New Zealand acted as 
they would have done, had the events occurred prior to 1931. l 


E. C. S. W.. 
Regency Act, 19887 — | "i 


Constitutional lawyers have long been conscious of the need for legisla- 
tion upon the subject of a Sovereign’s partial or total incapacity from 
‘infirmity of mind or body. But hitherto there has been no general legisla- 
tion dealing with such an emergency. On the other hand, Parliament in 
the past has made provision on several occasions for the accession of a 
particular heir to the throne, who may be under-18 years of age, as in the 
Regency Act, 1910. Such provision was essential, for the King has hitherto 
been immune from the ordinary incapacities of infants up to the age of 18. 
It is, howevér, necessary to go back as far as Edward VI for the only 
- Regency Act which became operative upon the accession of a minor. 

The Act of 1937, unlike-its predecessors which have dealt only with the 
contingency of the accession of a particular minor, is of general application: 


and also extends to incapacities other than infancy. Its object is to make _ - 


general provision for (i) a Regent taking office on the accession hereafter 
of any Sovereign who may be under the age of 18, (ii) for a Regent to ` 
supersede a Sovereign who is totally incapacitated, thus seeking to avoid 
the difficulties which occurred in the later years of George III’s reign, 
{iii) for the delegation of royal functions to Counsellors of State in the event 
of an illness of the Sovereign not amounting to total incapacity. The last 
named provision was achieved without feelin in 1928-29, as well as ` 
- on the last day of King. George V’s life. 
Thus infancy becomes for the first time a general statutory disability 
in the case of a Sovereign who is under the age of 18. His place is to be 
taken by the person who is next in succession to the Crown, as also is the 
case in the event of total incapacity. The disqualifications imposed by the 
-Act of Settlement. operate to exclude a Regent from office in the same way 
as they have hitherto done with the Sovereign. A Regent is to take no 


- 


~ 


~ 
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part. in “the decision: whotne: total menai of ae Sovereign has arisen: 

.. that decision is entrusted to the following persons, or any three of them— 
- the wife or the husbatid of the Sovereign, the Lord Chancellor, the Speaker 
` öf the House of Corninons, the Lord Chief Justice of. England, the Master 
_of the ‘Rolls. “This body of persons is to declare-in-writing that iť is 


“satisfied. -by: ‘evidence which shall-iriclude the evidence of physicians, that 


. the. Sovereign i is by ‘reason: of infirmity i in-mind or ‘body incapable for the 
- time being of performing. royal functions. ‘A Regent may also be appointed 


in similar manner if the same body: is satisfied’ by evidence that the 


| Sovereign is for some dennis cause ‘not available: or the performance pr 
- those functions:. | 3 


Thé provisions for the ppoe a Counsellors of State follow the 


~ well-known precedent of 1928+29,. save thatthe Counsellors must be the 
-2 ¿Wife or husband of the Sovereign (ifthe Sovereign i is” married) and the four 


L = 


N remained" in force. -- `- : 
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: - persons, who subject to certain disqualifications, are next in the line of 


. succession to the Crown, The objection of the Dominions to the Counsellors 


= 


yn 
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~-of State including. United Kingdom. Cabinet Ministers as they did in. 1928~ 
‘29 is thus met, as it was in 1 the ge ae made on the 2oth January, 
1936, by the dying King. - 

- The ‘Lords. Justices Act,.1837, is 5 repealed. This Ape made- -provision for 
Wice-Regents in the case of the successor to Queén Victoria being- out of 
the realm at*her death, and there ' was some doubt as to whether the Act 


- 


<Á feature ‘of the Regency Act is.the abano of any paiorenes to the 


‘Dominions, ‘save that a declaration of total. incapacity has to be communi- ` 


“cated: to the Dominion -Governments.and to the Government of India. 


z Since the Act does -not alter. the succession to the throne, there is in this | 


; 


- -omission no‘ violation: of the constitutional- convention for joint action 
ie ace in. the - ‘preamble: ‘to the’ Statute of Westminster. It was this - 
_ preamble which ‘caused-some embarrassment at the time of the abdication- 
Jast December: But the Regency -Act clearly has not the force of law in. 


os „those Dominions where-sect. 4 of the Statute of Westminster applies— 


a to, “the enactment thereof, T 


a “No ‘Act of Parliament of the -United Kingdom passed after the 
* commencement of this Act shall.extend, orbe deemed tō extend, toa 


= + Dominion as. part of the law. of that Dominion, unless it is expressly 


declared in that’ Act that Ba ee has requested, ‘and “consented 


-` Presimably political. ern made it undesirable to seek ‘the 
` cohsent of all the Dominions to-the enactment of the Regency provisions, 


though no doubt there--will be general, though- not ‘universal, -reciprocal 


legislation on -the part of the Parliaments of the ‘Dominions, should the 
-hecessity arise. This is. a. matter upon. which light may`be thrown at we 
;7 Imperial Conference, 1937. - AF . ae Se oe i 

a Pa ae ies a ee n E, C. S. W. 
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REPORTS OF- COMMITTEES 
‘Fixed and Flexible Trusts a 


Perhaps the most important commercial development of the last few 
‘years has.been the growth of Fixed and Flexible Trusts. Not only have 
these great economic and social importance, but they are also of absorbing 
interest to the lawyer and jurist, since they represent a fusion between the 
“Trust” and the “Corporation” which hitherto have operated largely 
(though by no means completely) as two mutually exclusive methods of 
enabling property to be conveniently enjoyed by a fluctuating body of 
persons. The basic principle of these Trusts is simple. The “Managers” 
of the Trust (generally a private limited company) purchase a block of 
various investments and vest them in trustees (in practice, a trust corpot- 
ation) to be held upon the terms of a trust deed. This divides the invest- 
ments into a number of aliquot shares which are in the first instance held 
on trust, for the Managers, who then sell them to the public at a price 
based upon the value of the investments together with the cost of acquisi- 
tion and a further small charge for service and to give a profit to the 
Managers. The latter have power to increase the number of aliquot shares 
by vesting in the Trustees additional investments. If the panel of under- 
lying investments (the “ portfolio”) is fixed and certain or only variable 
subject to very rigid conditions, the Trust is described as a “ Fixed Trust.” 
In this event the first ‘panel is said to constitute one or more “units” and 
the aliquot shares that are sold to the public are described as ‘‘sub-units.”’ 
In this event, the Managers add to the Trust by -vesting in the Trustee 
from time to ‘time one or more additional complete units each of which is 
divided into the same number of sub-units. It will be seen that in a Fixed 
Trust the investor knows exactly what he is getting, ie. a beneficial 
interest in a fixed block of investments. The modern tendency, however, 
is in favour of the Flexible Trust in which the Managers have power to 
vary the nature and proportions of the underlying securities either within 
defined limits or to an entirely unrestricted extent; here it is impossible 
to, divide the investments into units and the aliquot shares offered to the 
public are themselves described as units. In this case the Managers add 


to the Trust by vesting in the Trustees sufficient investments or cash to - 


cover the units from time to time sold by them. In both Fixed and Flex- 
ible Trusts, while the Managers continue to add to the underlying invest- 
ments and both to buy and sell units or sub-units (as the case may be), the 
Trust is said to be “open.” When they cease to add to the Trust and no 
longer sell (sub-)units, the Trust is said to be ‘‘closed”’ and it is gradually 
‘‘unwound” as the Managers buy back (sub-)units and realise the under- 
lying investments representing them. Whether open or closed the Trust 


‘continues in existence until all the underlying investments are sold and 


the period of its existence is generally specified in the original trust deed, 
Both Fixed and Flexible Trusts have the advantages, so far as the investor 
is concerned, of simplicity and of spreading the risk of depreciation over a 
variety of investments. For this reason they appeal chiefly to investors 
who wish to avoid trouble and who have only a small sum to invest and 
accordingly would be unable to secure the advantage of a spread invest- 
ment by a direct purchase of shares. The Fixed Trust has the further 
advantage of certainty, but the disadvantage that depreciation cannot be 
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‘avoided by the adroit sale of falling investments and the purchase of those 
that are rising. ’ The Flexible Trust avoids this last disadvantage, but asa . 
“necessary consequence causes the investor to be dependent upon the 
financial integrity and skill of the Managers. A completely flexible trust 
„iş for practical purposes an ordinary Investment Trust Company with the 
advantages that the unskilled investor knows that he is obtaining Units at — 
_a price which bears a close relationship to the value of the underlying 

investments and that he can generally buy and sell-without difficulty, but 
-with the disadvantage that he is not a shareholder in a company and has 

. ‘no control over the Managers and none of the protections which the 
SORP Act affords a shareholder. 

‘Hitherto, the advantages- have: been much more apparent than the 
disadvantages, owing to the fact that these Trusts were first introduced 
into England from America in 1932, and since that date the stock market 
‘has shown a continual rise in prices. It. was felt, however, that these 
Trusts had pitfalls which would become apparent so soon as prices com- 
menced to fall; pitfalls which-might have grave social consequences since, 
as previously pointed out, ‘these Trusts appeal particularly to small inves- 
tors- who can ill afford to imperil, their meagre. savings. Accordingly in 
. March, 1936, the President of the Board of Trade appointed a strong Com- 
mittee to investigate this question and this Committee delivered their 
-- Teport’ with exceptional and commendable promptitude in July, of the 
, same year. A Bill is at present in preparation to give effect to their 
` recommendations. 

The Report (Cmd. 5259 of 1936, price Is.) is universally admitted to be 
an admirable one, though details of its recommendations have not escaped 
criticism, It is‘a document of 46 pages with 12 pages of appendices and 

Z can here only be shortly summarised. After defining and dealing with the 
- history of, these Trusts, it-summarises the criticisms and dangers of the 
movement under the following 10 heads— 


(i) Propaganda and advertisement. It is pointed out that much of the 
advertising misleadingly suggests that the capital and income of the 
investor is completely secured. Further, the name of the Trustees (some 
‘well-known bank of insurance company) is invariably printed in large type, 
thus suggesting to the uninitiated that the Trust is controlled by them. 
. In fact, the real control is invested in the Managers, who are generally a 
private company with small financial resources, and the relationship 
between them and the Trustees is somewhat similar to that existing 

\ lis ‘managing and custodian trustees in an ordinary trust. 
_ (ii) The dual role of Management Companies. These double the parts 
~ of Gorifidential agents (almost trustees) of the investors, and principals who 
- stand to gain or lose. 
(ili) Method of fixing selling prices, and (iv) Buying back of units. The 
. statement of these often lacks precision and the investor is often largely 
in the hands of the Managers. _ 

(v) Service charge out of capital, The practice of collecting charges of 

management in a lump sum instead of out of yearly revenue is open to 
- criticism. - 

' (vi) Absence of responsibility of M naeim Companies to the (sub-) 
unit holders and lack of control by (sub-) untt.holders. 

(vii) Excessive commission to brokers. 


~ 
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(viii) Market dangers of automatic selling and buying. 


(ix) Exercise of voting rights. This is generally vested in the Managers 
and neither the Trustees nor the (sub-)unit holders have any control. 

. (x) Taxation. The Trusts are here in a favourable position as compared 
with companies. , 

Despite these criticisms the Committee consider that such Trusts have 
justified their existence as offering to the small investor facilities which he 
did not previously enjoy. They make, however, a number of detailed 
recommendations for legislation to obviate these disadvantages. In general 
it may be said that these recommendations are designed to assimilate 
Trusts to limited companies and to apply to the former provisions similar 
to those which the Companies Act applies to the latter. Thus they recom- 
mend that Trusts shall be registered in a public register and certain docu- 
ments filed with the registrar, and that the provisions of the Companies 
Act protecting subscribers and shareholders shall be applied to Trusts. 
‘They also suggest that so far as consonant with commercial treaties the 
management of Trusts shall be confined to bodies incorporated in the 
United Kingdom and that these shall be required to deposit a substantial 
sum with the Paymaster-General. This recommendation, and particularly 
the suggestion that it shall apply within limits to existing Trusts, has not 
escaped criticism. It is also recommended that provisions shall be madc to 
see that Trustees have a definite and substantial financial standing. There 
are detailed recommendations relating to accounts, both of the managing 
company and of the Trust itself. The recommendation that the Trust . 
accounts should show the exact amounts of the assets in the portfolio at the 
end of the accounting period has been criticised on the ground that it would 
hinder the profitable realisation of the investments at the end of the trust 
period if stock-jobbers were able to ascertain that large blocks of certain 
investments would be thrown on the market at a particular time. This 
disadvantage could be largely avoided by providing that such accounts 
should only be required to show the proportions which each investment 
bears to the total value of the portfolio, but this is, of course, less satis- 
factory to the investor. l 

Further recommendations relate to indemnities given to Trustees and 
Managers by the Trust Deed and include a suggestion that a provision 
similar to sect. 152 of the Companies Act, 1929, should be made applicable 
to Managers. It is urged that certain provisions in the Trust Deed should 
be made compulsory, the most important of these being designed to secure 
the transferability. of (sub-)units. Other recommendations relate to the 
compulsory inclusion of certain information in offers for sale; to the filing 
of copies of advertising circulars with the registrar; to auditors; to stamp, 
capital and settlement, duties; and to liability for false statements in 
advertisements. Of particular importance are the recommendations 
relating to the proposed power of (sub-)unit holders to call meetings of 
holders and to the powers of such meetings. 

A convenient summary of all the Committee’s recommendations will be 
found at pages 43-45 of the Report, which, however, repays the most 
careful study in its totality by all interested in law, economics or sociology. 
It is to be hoped that its suggestions will be embodied in legislation coming 
into force before a fall in market prices reveals in practical and, it may be, 
disastrous form the undoubted dangers to which the movement is subject 
in its present state. L. C. B. G. 
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Scottish Marriages 

The Departmental Committee, appointed under the Chairmanship of 
Lord Morison, to inquire into the Law of Scotland relating to the constitu- 
tion of marriage (1937, Cmd. 5354, 6d.), reaches the frank conclusion that: 
“the present Scottish law of irregular marriages is unprecedented in the 
countries of Europe . . . the law which permits a marriage to be contracted 
by a man and a woman without any intimation or ceremony or procedure 
is indefensible” (p. 15). Among the reasons for this view is the fact that 


_ an irregular marriage ‘‘opens a wide door to seduction, deceit and fraud 


and many other evils” (p. 15). Moreover, the existence of forms of irregular 
marriage is bound to lead to uncertainty with regard to the legality of 
many marriages and the legitimacy of many children (p. 13). Registration 
of irregular marriages is not essential. 

Hence the committee recommends the abolition, as from a fixed date, 
of the forms of irregular marriage (p. 16), all of which are based on the 
principle that present consent makes marriage (p. 7), i.e. (I) marriage by 
a declaration de presenti, the Gretna Green type of marriage which requires 
no pacticular form or ceremony or any consummation (p. 5), (2) marriage 
by-promise subsequente copula, the validity of which is the subject of some 
controversy (p. 12), (3) marriage by habit and repute. 

As a temporary measure it is recommended that the sheriff be given 
power, on the application of any interested party, to declare the validity of 
an irregular marriage contracted before the fixed date, upon being satisfied 
that the parties had the necessary capacity and qualification at the 
date of the alleged union. This would be an advance upon the existing 
practice which allows the parties to a marriage, together with two 
witnesses, to take certain oaths before the sheriff and thereupon to obtain 
registration of the marriage without further inquiry on the part of the 
sheriff (p. 7). 

It is indeed astonishing tat irregular marriages should have survived 
until the present day. Lord Hardwicke’s Act abolished clandestine 
marriages in England in 1753, and the Decree of the Council of Trent, 
which altered the Roman Canon Law in 1563, required marriages to be 
celebrated in facie ecclesiae and before two witnesses (Rayden on Divorce, p. 
40; Cheshire, Private International Law, p. 245; see now Canons 1094, et 
seq. of the Roman Canon Law, which, however, provide for certain excep- 
tions). What is more surprising, to an English lawyer, is that Scotland 
should have no complete system of registration of marriages, whereas 
England has long enjoyed a complete system of registration, which, 
because of its centralization, is superior even to the French system of état 
civil, which is not centralised. (Amos and Walton, Introduction to French 
Civil Law, p. 32.) 

Side by side with the system of irregular marriages, Scotland has had 
a system of regular marriages which, like that of the system of the Council 
of Trent, must be “celebrated by a minister of religion before at least two 
witnesses after due publication of banns, or after the statutory notice to 
the Registrar has been given in.the terms of the Marriage Notice (Scotland) 
Act, 1878” (p.6). So far as this kind of marriage is concerned the committee 
proposes (p. 15) that the power to proclaim a marriage and to issue banns 
be now conferred on ten principal Christian Churches and the Jewish 
Church, in Scotland. It is suggested too that notices of marriage issued 
from Registrars in England and Ireland should prevail in Scotland, where 
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one of the parties to a marriage is ordinarily resident in England or Ireland 
(pp. 7 and 16), 

_ For those who do not wish for a religious ceremony of marriage it is 
recommended, “that a new form of civil marriage be introduced in certain 
populous districts in Scotland in which the Sheriff substitute, or certain 
Registrars specially authorised for the purpose, may conduct and carry 
through a marriage contracted by qualified persons after due compliance 
with the provisions of the Marriage Notice (Scotland) Act, or such modifica- 
tions thereof as may, in special cases, be fixed by Parliament” (pp. 14 and 
16). 

No parental consent to marriage is required by the Law of Scotland, 
and in this respect the only change proposed (pp. 5 and 16), is that where 
. a Scottish minor proposes to marry a foreigner, and the law of the foreigner’s 
domicil invalidates a marriage contracted without parental consent, the 
consent of the minor’s parent or guardian should be required. (English 
law does not invalidate such a marriage: Vol. 16, Halsbury, p. 584.) This, 
like the other recommendations, is eminently reasonable, but it may 
require further elaboration so as not to be expressed to be limited to 
“Scottish minors,” there being as yet no Scottish nationality. 

Lastly, there is a proposal to put an end to the scandals of the Gretna 
Green marriages. Itis recalled that Lord Brougham’s Act of 1856 provided 
“that it was necessary for the validity of any marriage contracted in 
Scotland, that one of the parties should either have his or her usual place 
of residence there at the date of the marriage, or have lived in Scotland for 
21 days next preceding such marriage.” This established a limitation on 
the rule of private international law that forms and ceremonies are governed 
by the lex loci celebrationis, and indeed, until 1856, as Cheshire says (p. 241), 
“the validity of the union contracted before the village blacksmith and his 
assistant by runaway English couples, within a few minutes of crossing the 
border, was consistently upheld.” 

No alteration is proposed in respect of Lord Brougham’s Act, and the 
abolition of irregular marriages should take away the real danger of Gretna 
Green marriages. The report of the Committee (p. 8-11) gives an account 
of the blacksmith’s shop marriages. One owner of the establishment is 
reported to have received as much as £1500 a year from the marriages and 
entry fees (p. 9) and, “in 1932, the“Maluation Court held it proved that the 
income from visitors’ fees and charges amounted to over £2000.” The - 
report continues, ‘‘these marriages have given rise to a large number of 
complaints and questions which were proved to us by the evidence of local 
ministers, the Sheriff Clerk of Dumfriesshire, the Registrar of Gretna and 
others,” and some hard cases are cited. Consequently the last recommen- 
dation of the Report runs— 

“That in order to prohibit the traffic in marriages such as takes 
place at Gretna, penalties be imposed on all unauthorised persons who 
profess to attempt to conduct marriages or marriage ceremonies.” 


B. A. W. 
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NOTES OF CASES 


Contract—Illegality—Price-fixing Agreements 

Berg v. Sadler and Moore, [1937] 1 All. E.R. 637, is of considerable 
interest for both the issues directly raised and those less obviously involved. 
The Tobacco Trade Association is an organisation of wholesale and retail 
vendors of cigarettes, tobacco and snuff, which seeks to prevent “ price- 
cutting” and maintain a system of fixed prices. Traders agree before 
receiving supplies not to sell below the maintained prices. If they depart 
from this agreement ar refuse to agree, they are placed on a list of “cut- 
price’’ retailers from whom members of the Association have agreed to 
witbhold supplies. Berg was expelled from the Association and placed upon 
this list, and finding himself unable to obtain cigarettes directly, resorted 
to the device of obtaining them through an intermediary, Reece. Berg 
gave Reece £72 10s. and commissioned him to order cigarettes from Sadler 
and Moore, to whom Reece paid the money without disclosing that he was 
purchasing for Berg. Moore’s suspicions, however, were aroused, and on 
ascertaining the true facts he refused to supply the cigarettes or return the 
money. Berg then issued this writ for return of the money. Macnaghten, 
J., held ([1936} 2 All. E.R. 456) that Berg's conduct amounted to an attempt 
to obtain goods by false pretences with intent to defraud, that the money 


“was paid as an incident of the commission of the crime, and that therefore 


no action could be entertained for its recovery. The Court of Appeal has 


-affirmed this decision. 


For Berg it was argued: (a) that there were no false pretences; (b) 
that he needed no aid from the illegal transaction in order to establish his 
claim; (c) that the money was not to be used for an illegal purpose—it was 
paid for the supply of cigarettes; (d) that “even assuming there were false 
pretences, the defendants cannot retain this money. The Court has never 
held that where money has been paid upon a consideration which, so far as 


' the payee is concerned, is lawful and is not in any sense immoral or contrary 


to public policy, the plaintiff is debarred from recovering because some 
circumstance in his conduct may be questionable. The true principle 
behind the decisions is not a desire to punish a wrongdoer, but a refusal to 
assist in the enforcement of 4 wrongful promise.” (Counsel’s argument as 


. reported at p. 638.) 


The Court of Appeal rejected all these arguments. (a) There were false 
pretences. Clearly, Sadler and Moore would not have supplied Berg, and 
Berg knew this. If Berg secures Reece’s assistance in the purchase of 
supplies it is falsely pretended that the purchase is by and for Reece. (b) 
Berg’s claim was for money had and received on the total failure of con- 
sideration, and in order to establish this claim he must allege and rely upon 
the contract under which the money had been paid. In doing so he would 
have to disclose his crime and the Courts refuse assistance to a wrongdoer. 


-(c) The money was the instrument of the fraud, just as the lease was in 


Alexander v. Rayson, [1936] I K.B. 169. (d) It does not matter that the 


` illegality is on the part of the plaintiff only. It is still true in these circum- 


stances that if he attempts to recover anything he has paid, potior est 


conditio possidentts. 


An attempt was made to argue that the illegal purpose had been wholly 
abandoned before even partial performance, so that recovery of the money 
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was possible within the principle discussed in Kearley v. Thomson (1890), 
‘24 Q.B.D. 742, and Taylor v. Bowers (1876), 1 Q.B.D. 291. The Court of 
Appeal held, however, that payment of the money here was itself a partial 


` performance of the illegal object, and that in any case discovery of the ` 


offence so that the plaintiff’s purpose is frustrated does not amount to total 
abandonment of that purpose. 

The reports abound with cases in which both parties to a contract have 
participated in its illegal object, but cases in which the illegality is attribut- 
able to one party only are comparatively rare. It is clear from the decision 


that the consequences of illegality attach not only to contracts for the. 


commission of an unlawful purpose, but also to contracts ex facie for the 
commission of a lawful purpose but tainted or induced by illegality on one 
side only. This is no mere academic distinction. ‘Where the parties seek 
_ the performance of an illegal project neither can successfully maintain an 
action upon the contract, but where the illegality is that of the defendant 
only and the plaintiff is neither party nor privy to it, the parties would 
appear not to be in pari delicto, so that there is no reason why the plaintiff 
could not proceed upon the contract. Thus, if the defendants in this case 
had remained unaware of. Berg’s connection with the contract and had 
supplied the cigarettes without being paid, it is suggested that they could 
have successfully maintained an action against Berg as the undisclosed 
principal. 

The case involves yet another price-fixing scheme, and it is perhaps time 
to consider the interrelation of law and economics with respect to price- 
fixing. As to the law, it appears that there are two main obstacles to the 
enforceability of a price-fixing scheme—-the Common Law doctrines as to 
restraint of trade and privity of contract. The danger that conspiracy may 
be invoked as an objection has been almost wholly obviated by Sorrell v. 
Smith, [1925] A.C. 700, in which it was decided that if the purpose of a 
combination is the protection of its trade, it will not be liable in tort, 


unless unlawful means were employed to secure compliance with its design. ; 


So far the restraint of trade objection has not proved a serious hindrance. 
It has been said by Lord Moulton (North Western Salt Co. v. Electrolytic 
Alkali Co., [1914] A.C. 46) that price-fixing is not prima facie in illegal 
restraint of trade, and by Lord Hanworth, M.R. (Palmolive v. Freedman, 
[1928] Ch. 264), that very little evidence is necessary to establish its legality. 
In practice reasonableness in the interests of the parties, is the test adopted 
by the courts, and it is of interest to note that in the opinion of Lord 
` ‘Parker (4.G. of Australia v. Adelaide S.S. Co. Ltd., [1913] A.C. 781); mere 
intention to raise prices is not sufficient proof of intention to injure the 
public. (See Kaplan, Functional Analysts of the Law relating to Restraint 
of Trade, Bell Yard (1936), No. xvii, pp. 3-20.) In applying this test the 
` Court of Appeal pointed out in Palmolive v. Freedman that although the 
plaintiffs were the sole wholesalers of the soap in question, retailers and 
members of the public could still purchase other brands. It was also said 


that there was no attempt to control the output of an indispensable product 


such as coal or salt, that the plaintiffs were unlikely to fix an unreasonable 
price and that the soap would find its own price level in view of the com- 
petition offered by other brands. These considerations do not apply to 
Berg v. Sadley since the Association is the sole source of supply of all 
important brands of cigarettes and tobaccos. The principle that only the 
parties to a contract may sue upon it has been the most effective obstacle 
to price-fixing. It was responsible for the collapse of the price-fixing 
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system in Dunlop v. Selfridge, [1915] A.C. 79. But the courts have evolved 
subsidiary doctrines, the net effect of which is that a certain amount of 
indirect protection is available for price-fixing schemes even where all the 
traders to be affected are not parties to an agreement designed to maintain 
prices. It has been held that a trader who refuses or fails to sell at the 
maintained prices may be placed upon a “‘stop-list’’ by an association of 
which he is not a member, even though apparently the effect is to cut off 
all supplies. (Ware and De Freville v. Motor Trade Association, [1921] 3 K.B. 
40.) It has further been decided that such an Association may demand 
money from the trader in lieu of the exercise of the right of placing him on 
the stop-list. (Hardie and Lane v. Chilton, [1928] 2 K.B.—the House of 
Lords has now upheld the accuracy of this in Thorne v. Motor Trade 
Association.) From Berg v. Sadler it appears that if a “stop-listed ” trader 
attempts to undermine the effectiveness of a price-fixing system by obtain- 
ing supplies in the manner adopted by Berg, he will be guilty of a criminal 
offence. It is submitted that the full potentialities of Lumley v. Gye (1853), 
2 E. & B. 216 have not yet been exploited for the purpose of preventing 
interference with a price-maintenance scheme. (See Lauterpacht, Contracts 
to Break a Contract, L.Q.R., 1936, p. 494.) If a group of traders agree not 
to supply goods to a price-cutting retailer and he induces a breach of that 
contract by employing an intermediary to purchase for him from a member 
of the group, he commits a tort. It is submitted that the decision in Berg 
v. Sadler could have been arrived at via this route, had it been impossible 
to prove false pretences, although it would probably have been necessary 
then to examine the validity of the contract between the Association and 
the defendants. It is hardly likely that the courts will consider it a tort to 
induce a breach of an illegal contract. 
J. G. 


Contract of Guarantee 


In Trade Indemnity Co. v. Workington Harbour and Dock Board, 
[1937] A.C. 1 the House of Lords raised, but did not answer, the question 
whether in a contract of guarantee the promisee is under a duty to dis- 
close material facts to the guarantor. 

While a guarantee has’ not generally been thought to require the full 
disclosure which is necessary in a contract of insurance, the law has shown 
unusual solicitude for the guarantor. He was given the benefit of the 
Statute of Frauds, and the courts have striven to accord him some pro- 
tection against the principle embodied in the maxim caveat emptor to which 
a promisor is normally exposed. His special position has not, however, 
been clearly defined, and the dicta in the different cases are not always 
consistent (see Pollock, Contract, roth Ed. 537). The facts of the present 
case in so far as they are material on this point were as follows. The Board 
invited tenders from a number of contractors for the enlargement of their 
dock. The invitations were accompanied by a document in which those 
proposing to tender were informed that they must make local and in- 
dependent enquiries as to the nature of the ground to be excavated or 
built upon, and generally satisfy themselves as to all matters which 
might influence them in making their tenders. It was also stated in the 
document that the Board would not be responsible for any information 
obtained’ by the contractors except such as might be given in writing by the 


_ Clerk and Manager of the Board in reply to written requests for information. 


A tender submitted by K. and R. Ltd. was accepted by the Board on 
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condition that they provided a‘guarantee for £50,000. This was furnished in 
the form of a joint bond whereby the Appellants, an insurance company and 
K. and R. Ltd., bound themselves to the Board for the due performarce of 
the contract. Owing to the unexpected quantity of water which the son- 
tractors had to contend with, they were unable to complete their cont ‘act, 
and thereupon, the Board sued the Insurance Company on their bond. 
Lawrence, J., held that the contract was one of guarantee and not of in- 
surance, but that as the Board had innocently misled the contractors in 
respect of the water which would have to be dealt with, the guarantee was 
unenforceable. The Court of Appeal, however, held that no misrepresenta- 
tion had been made, and also rejected the plea of non-disclosure. In the 
circumstances it was necessary to decide whether there exists in the case 
of contracts of guarantee a duty to disclose material facts, which does not 
exist in the case of ordinary contracts, and there appears to have been a 
difference of opinion among the Lords Justices on this matter. (See per 
Lord Atkin at p. 14.) Since the House of Lords agreed with the Court of 
Appeal that the facts of this case negatived the breach of any alleged duty 
to disclose, it did not proceed to determine this question. Lord Atkin, in 
his opinion, which was accepted by the other members of the House, con- 
tented himself with stating the problem. ‘‘There may be a question,” 
he declared, “whether in the formation of a contract of guarantee there is 
an obligation on the promisee to make a disclosure of material facts which 
would not exist in the formation of an ordinary contract.” He then ob- 
served that there are two views as to the nature of this duty. According 
to one view, it is a positive duty to disclose material facts, while according 
to the other view, which is the one commonly adopted in the text-books, 
there is implied a representation that the transaction to be guaranteed has 
no unusual characteristics of which the guarantor is not aware. 

D. J. LL. D. 


Quasi-Contract—Quantum Meruit 


The decision of the Court of Appeal in Craven-Ellis v. Canons, [1936]; 
2 K.B. 403 may well be found to be of far greater significance than appears: 
_at first sight. It will depend on the use made of it in future decisions 
whether it is a landmark in the history of Quasi-Contract. The language 
of the learned Lord Justices hardly suggests that they were aware of giving 
a decision of such importance. They decided that the plaintif, who had 
made a contract with his co-directors professing to act on behalf of the 
defendant company, but in fact unqualified to be directors and therefore 
unauthorised, could sue on a count for quantum meruit as remuneration for 
services given under the contract to the company, although the contract 
was void, and the plaintiff could not, therefore, claim under the contract 
for the agreed remuneration. The underlying idea in the judgments of 
Greer and Greene, L.JJ., was undoubtedly that of unjustified enrichment. 
The defendant company had accepted the valuable services of the plaintiff 
and should not be allowed to profit of a technicality to have them for 
nothing. The only legal difficulty which the court found was that of 
distinguishing In ve Allison, Johnson & Foster, [1904] 2 K.B. 327, where 
services had been rendered under similar circumstances, on the erroneous 
assumption of both parties that the company was in liquidation. Greer, 
L.J., in criticising a dictum of Kennedy, J., in that case, said that where - 
services were performed in pursuance of a supposititious agreement, there 
was no inference of fact of a promise of quantum meruit, but an inference 
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of liability in tort is more and more that of responsibility arising from 
control. The underlying principle is that a member of the public can hold 
the person (physical or juristic) liable who is in control of a factory, business, 
hospital. That liability must extend to all employees and servants, what- 
ever their training: The hospital has assumed the responsibility for a 
doctor as for any other servant by appointing him, and the public must be 
able to look to the employer in case of a tort committed by any servant. 
To draw a distinction according to the nature of the work done. means 
introducing a point of view which has nothing to do with the relation 
between the employer and the public. W. F 


Tort—Seduction of Illegitimate Child : 


Beetham v. James, [1937] 1 K.B. 527 merely affirms the principle that 
the plaintiff in an action for seduction must prove that he is the master 
of the girl who has been seduced and that as a result of the seduction he 
has lost her services. It is now established beyond all doubt that the 
father as such has no remedy. In this case the action was brought by the 
girl’s father for loss of services and expenses incurred as a result of her 
illness. The girl lived with her parents, but at the trial the painful truth 
emerged that although they had lived together as man and wife for 22 
years they had in fact never been married. It was therefore argued for the 
defendant that all the services which the girl had rendered in assisting in 
the management of the house were rendered to the mother, so that the 
father could not show that loss of service which is an essential element of 
his cause of action. Atkinson, J., had no difficulty in deciding that the 
services had been rendered to the father as master of the household and 
since it is the master and not the father as such who recovers in an action 
for seduction, the defendant’s arguments must fail. He quoted with 
approval a dictum from the judgment of Avory, J., in Peters v. Jones, 
[1914] 2 K.B. 781: “The moment that one appreciates that the action is 
based on the relationship of master and servant, and not on that of father 
and child, one sees that the only question for determination is, who was 
the girl’s master at the material times?” 

This principle—often so shocking to the layman—can be explained 
only with reference to the judicial ideas prevalent in the early days of its 
history. It is one of the by-products of a period in which conceptions of 
property had reached a stage of development absent in most other hranches 
of the law. (See Holdsworth, H.E.L., vol. viii, p. 428.) The relationship 
of father and heir was considered to be of a. proprietary nature, largely 
because of the father’s valuable interest in the heir’s marriage. The writ 
of trespass was thus adapted to provide a remedy for ravishment of the 
heir, but as the father had no valuable interest in the marriages of his other 
children it was deemed that his rights over them were not proprietary in 
character. See e.g. Barham v. Dennis (1600), Cro. Eliz. 770, in which, 
however, Glanville, J., in a dissenting judgment was of the more liberal 
opinion that “the father hath an interest in every of his children to educate 
them, and to provide for them; and he hath his comfort by them; where- 
fore it is not reasonable that any should take them from him, and to do 
him such an injury, but that he should have his remedy to punish it.” 
But since the law did not accept this view it became necessary to protect 
the relation of father and child by applying the remedy which protected 
the relation of master and servant. It is as Street says (Foundations of 
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Legal Liab. vol. i, p. 268-9) an example of the fact that legal evolution 
is along the line of least resistance, and that the. law will prefer to adapt 
an old remedy rather than create a new one. The old remedy was found in 
trespass for battery or trespass guare clausum fregit, where the defendant 
entered without the leave and licence of the plaintiff. (Norton v. Jason 
(1653), H. Style 398; Sippora v. Basset (1664), 1 Sid. 225; Russell v. 
Corne (1704), 2 Ld. Raym. per Lord Holt at p. 1044.) Later it was possible 
to bring the action either in case or in trespass. (See note to Postlethwaite 
v: Parkes (1766), 3 Burr. 1878.) . i 
‘Although some of the unfortunate results of the doctrine have been 
. eliminated by the fiction of constructive service and the practice of award- 
ing additional damages as a salve to the father’s feelings, it is still capable 
of - producing considerable hardship. Serjeant Manning’s criticism is 
famous. “The quasi-fiction of servitium amtsit affords protection to the 
rich man whose daughter occasionally makes him tea, and leaves without 
redress the poor man whose child is sent unprotected to earn her bread 
amongst strangers.’’ The main objection, however, has been well stated 
- by Street. “The real anomaly of the action for seduction is not found in 
the fact that the law here permits recovery for the parental disgrace and 
sorrow, but in the circumstance that the courts have continued to restrict 
the action within the limits of servitial relations.” 
J. G. 


_Divorce—Cross-examination—Denial of Adultery 
Apparently the decision of the President in Morton v: Morton, Daly and 
McNaught, [1937] 2 All. E.R. 470, overrules the statement to be found in 
Rayden on Divorce, Third Edition, p. 276, that, “A party lending himself 
or herself as a witness for the purpose of disproving an act of adultery is 
not protected from being cross-examined as to other acts of adultery if 
these last be charged in the proceedings”; the earlier case of Brown v. 
Brown and Paget (1874), L.R. 3 P. & D. 198, upon which the passage was 
ounded, went on the Evidence Further Amendment Act, 1869, sect. 3. 
“The wording of this is slightly changed in the Supreme Court of Judicature 
(Consolidation) Act, 1925, sect. 198. Rather surprisingly, the argument 
- that the 1925 Act was a Consolidation Act, and therefore not intended to 
change the law, was not accepted, and a wife who had been asked questions 
in-examination in chief with regard to adultery with D, but not with regard 
to M., could not be cross- -examined with regard to alleged adultery with M. 


Nullity—Conflict of Laws 


According to The Times of 8th February, 1937, the First Division of the 
Scottish Court of Session rejected an appeal from a decision of Lord 
` Jamieson refusing a decree in an action for declarator of nullity of marriage 
- in the case of Macdougall v. Chituavis. The petitioner contended that she 


- . was entitled to have her marriage with an Indian student declared null, on 


the ground.of essential error as to the status and position she would have 
as a wife in India, and that the error had been induced by the misrepre- 
sentation of the defendant, made before the marriage. This plea, however, , 
was abandoned and the petitioner then relied upon the plea that there had 
been no consensus ad idem to the marriage since the defendant, a Hindu, 
- was not capable of contracting a valid marriage with her, a non-Hindu. 


Lord Normand, however, held that the defendant’s incapacity by the law 
h - 
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of his domicil had not been proved, and that in any case the disability l 


was one which the defendant could have relieved himself of by an act of 
his own volition. 

It does not appear from the short report that the Scots Court took the 
point taken by the English Court in Chetti v, Chetti, [1909] P. 67, that we 
could not recognise a status unknown to English law, arising from caste or 

. religion. (See also Dicey, Conflict of Laws, p. 531, rule 136.} 
` Lord Morison pointed out that the Scots law allowing divorce on the 
ground of desertion did not work very happily with the rule that only the 
courts of the husband’s domicil have jurisdiction in divorce. This may 
be so, but we should have thought that very often the court concerned 
with such cases could have relied upon the presumption against change 
of domicil (Dicey, op. cit. Rule 14). : 


Married Women’s Torts 
The Law Reform (Married Women and Tortfeasors) Act, 1935, has 


recently been interpreted in respect of its transitional provisions. In Re a * 


Debtor (No. 627 of 1936), [1937] 1 Ch. 156, the Court of Appeal (Slesser, 
- Romer and Greene, L.JJ.) held that a married woman, who was not a 
‘trader, could not-be made bankrupt in respect of a sum due under an 
obligation contracted before the Act. The debt was due to the guarantor 
under a guarantee entered into at the married woman’s requést before the 
- Act was passed to make all married women liable to bankruptcy proceed- 
ings; even though the liability to the guarantor did not mature until after. 
the passage of the Act, it was held that the Act did not affect the protection 

_ afforded to a married woman by the old law in respect of pre-Act obligations, 
On the other hand in Barker v. Pigden, 53 T.L.R: 246, [1937] 1 All. 
E.R. 115, the Court of Appeal (Greer and Scott, L.JJ., and Eve, J.) held 
that the new Act is retrospective so as to exempt a husband from liability 
„for his wife’s torts committed before the commencement of the Act; the | 
only exception occurs in the case where legal proceedings have been actually <7 

- started before that date. 
In each case the interpretation freed the defendant from liability; 

. Greer, L.J., made it clear, however, in the second case (p. 121), that a 


retrospective effect will not be presumed in a statute; it must be clearly 


intended. 


Separation—Maintenance 
in Hague v.- Hague, [1937] 2 All. E.R. 539, a Divisional Court of the 


Probate Division (Langton and Bucknill, JJ.) held, following Peagram | 


v. Peagram, [1926] 2 K.B. 165, that the King’s Bench had not exclusive 
jurisdiction to deal with’appeals under the Maintenance Orders (Facilities 
for Enforcement) Act, 1920, and, in this case, an order of the magistrates 
at St. Albans confirming a South African Maintenance Order was not upheld. 

The whole question of family desertion will be one of the topics for 
discussion arranged for “La semaine de Droit,” which is to take place in 
Paris next July, and our inter-Dominion legislation for the mutual enforce- 
ment of maintenance orders is likely to be of considerable interest to our 
‘foreign colleagues. The writer will welcome any letters commenting on 


Rhus Hatter, i B. A. WorTLEY, | 
Reader in Jurisprudence and Comparative 
Law, University of Manchester. 
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Trusts—Statutory Power of Maintenance 
The decision of the Court of Appeal in Re Turner's Will Trusts, [1937] 
1 Ch. 15 has put an end to the state of uncertainty which had been created 
by décisions of courts of first instance in Re Spencer, [1935] Ch. 533 and 
Re Ricarde-Seaver’s Will Trusts (1936), 52 T.L.R. 508, concerning the effect 
of sect. 31 of the Trustee Act, 1925. The decision is also of some general 
importance in re-establishing a general principle with regard to the effect 
of the Trustee Act, considered as a whole. For several centuries, the Law 
of Trusts grew up outside the purview of the legislature. During the last 
century, however, there have been several Trustee Acts, but it has been 
generally assumed that the purpose of these Acts was to facilitate the 
working of the Law of Trusts, not to confine it within fetters. Accordingly, 
the Trustee Act of 1925 following the form of its predecessors, included a 
number of sections which may be regarded as “common form” sections. 
They operated only in so far as the trust instrument itself did not provide 
to the.contrary. Is the whole of the exceedingly comprehensive mainten- 
ance section—Section 31—one of these “common form” sections, or does 
Clause (ii), dealing with the destination of income after the beneficiary 
attains his majority override any provision of the settlor to the contrary ? 
Clause (ij), it should be noted, is, in terms, directory, but if the latter was 
the correct interpretation it would have followed that there was little point 
in setting out elaborate provisions on this point in trust deeds. The two 
decisions of courts of first instance, and more particularly the decision of 
Luxmoore, J., in Re Ricarde-Seaver (supra) seemed to suggest that this 
was the true interpretation. The decision of the Court of Appeal in Fe 
Turner (supra) has now restored flexibility to the Law of Trusts in this 
particular.. The judgment itself is particularly interesting. To set at rest 
all doubts, only one judgment was delivered, and it pointed out that the 
Trustee Act of 1925 “is a Consolidating Act arid, therefore, it is unlikely 
that it effected any substantial change in the fore-existing law.” This isa 
‘useful clue to the construction of the Trustee Act, but it has not been 
| generally followed. For example, Maugham, J., in Re Vickery, [1931] 1 Ch. 
572, thought that sect. 23 was a revolutionary section, but in the light of 
the recent judgment of the Court of Appeal it would seem that a more 

cautious view of sect. 23 is the appropriate one. 

G. W. K. 


hicome Tax and Estate Duty 


The Income Tax Codification Committee (Cmd. 5131-1936) at pages 
69-70 of their Report commented upon the extent to which receipts from 
‘the ownership of land escaped taxation by reason of technical rules of 
` charge which had come down almost unchanged since 1842 and recom- 
mended remedial legislation. Lyons v. Collins, [1937] 1 K.B. 353 and 
Whelan v. Leney & Co. Ltd., [1936] A.C. 393, are two recent cases where 
income from property considerably in excess of the annual value charged 
under Schedule A was held not to be taxable; they may well be a spur to a 
Chancellor looking around for further sources of revenue. The point in 
Lyons v. Collins was short, viz.: did sect. 138 Income Tax Act, 1918, 
which in the case of an appeal against the annual value of property assessed 
under Schedule A enables an appellant to demand a valuation by a “ person 
of skill,” make such valuation binding on the Commissioners, or was he 
merely in the position of an “expert witness”? The Court of Appeal 


- ~ 
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unanimously held that the words in-the section, viz.: “the annual value 
shall be determined in accordance with such valuation ” made the valuation 
conclusive and prevented the Appeal Commissioners going behind it. The 
. Tepercussions arising from this case seem obvious from the point of view 
of the general taxpayer when it is realised that the “person of skill” fixed 
the annual value of property let on lease at a rental of £2000 p.a. at only 
£1 330, and this figure had to stand though the Appeal Commissioners in 


., view of the lease and their local knowledge had ‘fixed it at £2000. The 


inequity as between one taxpayer and another is obvious; an investor in 
stocks, mortgages, or the like has to pay tax on the full amount of income 
he derives, but on too many occasions the investor in property bears tax 
on considerably less than the income he obtains because of anomalies in 
the taxing code, of which this is only one example. Lyons v. Collins has 
another and perhaps more serious aspect in that it removes absolutely the 
ascertainment of the taxpayer’s liability from an impartial public body— 
the Appeal Commissioners—to a lay “person of skill,” i.e. a professional 
valuer whose interests may very well incline to those of the property owner. 
“With this single exception all disputes between the Crown and the individual 
. taxpayer are determined by the General or Special Commissioners of 
Income Tax subject only to an appeal to the Courts on a point of law; in 
R. v. Special Commissioners, Ex parte Elmhirst, [1936] 1 K.B. 487, it was 
emphasised that the decision of these Commissioners on appeal was a 
public process directed to public ends, e.g. Ld. Wright, M.R.: “They (the 
Commissioners) are not deciding the case inter partes; they are assessing 
_ the amount which in the interests of the country at large the taxpayer 

. - ought to be taxed.” The impropriety of removing this duty from a 
public body (Jennings: Cabinet Government, p. 435) to a private person 
seems obvious and we may therefore expect to see sect. 138 disappear from 
the statute book at an early date. 

Whelan v. Leney & Co. Ltd., [1936] A.C. 393, is another instance of 
income from property in land escaping the net of taxation; in this case a - 
brewery company leased for a term of years all its tied houses to another 
such company for an average rent of £20,600 per annum; the tied houses 
were assessed in the aggregate under Schedule A at an average of £5500 per 
annum, this being the sum of the rents a hypothetical free tenant could 
be expected to pay (Bradford-on-Avon Assessment Committee v. White, 
[1898] 2 Q.B.-630). The House of Lords held that the excess of the rent 
received by the lessor over the annual values charged. under Schedule A 
. could not be subjected to income tax—following Salisbury House Estates, 
Lid. v. Fry, [1930] A.C. 432, it was held that the assessments under 
Schedule A exhausted all liability in respect of the profits arising from the 
property in land so that there was no means of charging any excess. - The 
Commissioners and Finlay, J., had held, following Bradfovd-on-Avon 
Assessment Commitiee v. White, that as the annual value for rating (and 
taxation) purposes took into account only the publican’s retail trade and 
not the wholesale trade done by the brewer in supplying beer, the value of 
the tie was assessable under Schedule D, as it was excluded from any: 
consideration of assessment under Schedule A. The House of Lords, 
which refrained in any way from commenting on this latter case, held that 
the rent was not paid partly for the land and partly for the tie affecting 
the licensed houses, but that as the tie and the reversion- could not be 
disposed of separately the rent must be deemed payable wholly for the 
property in the land, so that the assessments under Schedule A exhausted . 
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all liability in respect thereof to income tax. If Robinson Bros. v. Houghton, 
eic., Assessment Committee, [1937] 2 All. E.R. 298 (see infra) is upheld in the 
House of Lords the assessments under Schedule A will doubtless be in- 
creased, but any difference between their aggregate and the all-over rent 
payable in Whelan’s case will still be without the scope of taxation unless 
the law is altered as recommended by the Income Tax Codification 
Committee. 


Inland Revenue v. Mann; Same v. Crossman, [1937] A.C. 26, turned on 
the meaning of “sdle in the open market” in sect. 7 (5), Finance Act, 1894, 
which lays down the basis of valuation of property for estate duty pur- 
poses. Under the articles of association of a company shares could not be 
sold in the open market until they had first been offered to and refused by 
existing shareholders at a price very considerably below their true worth: 
was the “value in the open market” what a purchaser would pay, knowing 
the shares would be pre-empted as of course by existing shareholders or, 
on the assumption that a true open market was possible, was it the price 
‘he would pay for them, bearing in mind the restrictions on his and his 
executor’s right of disposal? The majority of the House of Lords adopted 
the latter view, approving a similar decision of the Courts in Att.-Gen. v. 
Jameson (1905), 2 Ir. R. 218; in arriving at the idea of a “notional open 
market” they were assisted by rating decisions whereby properties which 
could not in fact be let at all on a yearly tenancy were yet enabled to be 
valued at the rent a hypothetical tenant would pay. The Crown’s addi- 
- tional contention that a still higher value should be imposed because trust 
companies would pay more than the hypothetical market value was 
rejected because the matter must be considered generally and without 
regard to what a particular buyer might offer for special purposes of his 
own; this contention was not strongly pressed, but when Robinson Bros. 
v. Houghton, etc., Assessment Committee, [1937] 2 All. E.R. 298, is before 
the House of Lords it will be interesting to see whether this dictum is 
applied to the case of competing brewers who are willing to offer for a tied 
house a rent considerably in excess of what a hypothetical “free-tenant” 
would pay. 
A. G. 
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REVIEWS 


PRINCIPLES OF ROMAN LAW. By Fritz Scuurtz. Oxford: Clarendon 
Press, 1936. xvi and 268 pp. 12s. 6d. 


ROMAN LAW AND COMMON LAW. By W. W. BuckLanp and A. D. 
McNair. Cambridge University Press, 1936. xviii and 353 pp. 
15s. 

One may not agree with Professor Schultz when he says that “the 
sources for ascertaining the fundamental views and modes of thought of 
the Roman lawgivers are crystal clear,” but one cannot fail to be stimulated 
by his attempt to formulate what he conceives those views and modes to 
be. He is interested in law, not as a separate science, but as a social 
institution, and the principles which he outlines are principles, not merely 
of the Roman legal system, but of Roman life and character as a whole. 
.He shows the practical way in which these principles mitigated in classical 
times the apparent severity of legal rules and gives the reader an insight 
into the circumstances in which those rules operated. A glance at the list 
of passages cited will give some idea of the variety of evidence upon which 
he bases his conclusions. Professor Buckland and Professor McNair have 
a different object in view, for they present a brief comparison of the leading 
rules in Roman Law and Common Law. But incidentally they touch on 
many points dealt with by Professor Schultz, and there is a close resem- 
blance between the conclusions arrived at in both books, especially those 
dealing with the outlook of the classical Roman lawyers. It is.true that | 
there is a difference of emphasis. Professor Schultz is concerned to indicate 
their dislike of Statute Law, their casuistic method of developing the law, 
the way they ignore public and administrative law, while Professor Buck- 
land and Professor McNair stress the similarity of their outlook with that 
of the Common lawyers. But each book is, in a way, the complement of 
the other, and they should be read together. 

Neither book will be very easy for students to use. To get the most out 
of Professor Schultz’s work the reader must be acquainted in some detail 
with Roman history and literature. For instance, in the chapter on 
Authority,” he must understand the constitutional position in the Early 
Principate if he is to grasp what is meant by the auctoritas of Augustus. 
Professor Buckland and Professor McNair cover such a wide field of law 
that the treatment of each subject is necessarily brief; theories of posses- 
sion, for example, are dealt with in little more than a page. One must 
come to this book with a fairly comprehensive knowledge of Roman Law 
and Common Law if one is to appreciate properly the comparisons and 
distinctions which are so brilliantly drawn. But the properly equipped 
reader will find both books exciting in that they enable him to view familiar 
material from a new angle. 

A word of praise must be given to the translator of Professor Schultz's 
book. One would never suspect that it had been written originally in 


another language. ; I. W. LOGAN 


DROIT, MORALE, MOEURS. Ie Annuaire de PInstitut International de 
Philosophie du Droit et de Sociologie Juridique. Rapports de: MM. 
G. DEL VEccHIo, W. SAUER, L. LE Fur, H. KELSEN, A. GOODHART, 
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J. Dicxinson, M. Djuvara, R. Huperr, L. RECASENS SICHES, 
SIMONIUS, M. RÉGLADeE, J. DELos, N. L. ALEXEIEV, M. LAZERSON, 
S. GoLaB, B. Horvatu et C. Tsatsos. Discussions avec participa- 
tion de: MM. DE LA BRIERE, DUPASQUIER, GURVITCH, 
KANTOROWICZ, ĶOULICHER, LÉvi, Mauss, PERETIATKOWICZ, RAD- 
BRUCH, RICHARD, TASSITCH, et VYCHESLAVZEFF. Paris: Sirey, 


-1936. Pp. 294. 


According to Sir J. J. Thomson, John Dalton, when President of the 
Manchester Literary and Philosophical Society sometimes contented 


‘himself after a paper had been read by saying: ‘‘ This paper will no doubt 


be found interesting by those who take an interest in it.” The reviewer 
of a collection of papers on “Law, morality and custom” is tempted to 


_ Make the same remark. Most of the authors, among whom are several 


with world-wide reputations, have adhered fairly closely to the subject 
set for discussion, with thé result that they have been forced to set out in 


` a comparatively short compass their general credo on the nature of law, 


and any reasoned criticism would necessarily result in another “short 


_ Study of a great subject.” As a whole the book is rather disappointing, 


for there seems to be little that is fresh in the bulk of the papers. Discus- 


_ Sion revolves largely.round the ancient difficulties. Law seems to imply 
‘‘constraint, and yet the sanctions of conventional rules are often more 


mel 


severe than those of rules which admittedly belong to positive law. (How 
tired one is of that obligation of the gentleman to fight a duel!) Law and 


. conventional custom appear to differ, and yet law sometimes incorporates 


custom not only indirectly but by specific reference. Morality is said to 
relate to the internal forum only, whereas law is external, and yet—if the 
reviewer may put it in his own way—the only duty recognisable in the 
internal forum is that of.following the dictate of one’s conscience, and if 
this is so there can be no further discussion of the rules of ethics. A cannot 
ask B what A’s consciénce prescribes, although A certainly often does ask 
B what B thinks is A’s moral duty in certain given circumstances. Pro- 
essor Louis le Fur, who presided at the Meeting of the Institute, and had 
an opportunity of seeing the papers before they were read, finds, however, 
that they show a certain amount of progress towards agreement, in par- 
ticular as regards four points—the recognition of the specific nature of 
law, the affirmation that all law presupposes a subject, the existence of a 
rule of law’different from positive law by which positive law can be tested, 
whether this be called “natural law” or something else, and lastly the 


. possibility of finding criteria which will distinguish law from the other 


social sciences. Nevertheless, some justification for scepticism may be 
derived even from this admirable article itself, for Professor le Fur is 
bound to admit that a rule of law is complete only when it is both calculated 
to promote the well-being of a given society and when social assistance is 


- assured to those who apply it as well as a guarantee given against inter- 


ference by those who violate it. Ifthe latter characteristic is lacking 


_ there is natural but not positive law, if the former, the law is positive only, 


but, though it may be bad, is still law. It will be peculiarly interesting to 


_see what contribution Professor le Fur makes at the meeting this yéar, 
“when the subject is “Bien commun, Justice, Securité juridique.” This 


. Subject will also give more scope to the activities indicated by the second 


. part of the Institute’s title—‘‘Sociologie Juridique’’—which in 1936 most 
contributors evidently regarded as outside the subject. The paper which 
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seemed most original and interesting to the reviewer, that by Professor 
John Dickinson, "Coutume, Reconciliation et Droit,” is, however, more 
sociological than philosophic, for it treats in a highly illuminating manner 
not only of the development of law through the reconciliation of interests, 
but of the development of interests through their recognition by society. 
Professor Kelsen also, apparently to the astonishment of those who took 
part in the discussion of his paper, deserted the realm of “pure law”’ for 
a sociologica] investigation into the relation between law and belief in the 
immortality of the. soul. He distinguishes, especiaily in the history of 
Greek religion, between a period when the soul was regarded as “subject 
of vengeance,” i.e. when the dead themselves wreaked vengeance on the 
living, and a period in-which the dead suffered retribution for wrong that 
they had done in their lifetime, but in either case the conception of an 
immortal soul is one which is intimately bound up with that of justice and 
thus with the normative, not the cuusal domain. Connection with the 
author’s previous work is thus not lost, and it was surely a good answer 
to Mr. Gurvitch’s criticism that if similar results are reached by different 
processes, that is a point in favour of, rather than against, their accuracy. 
The treatment of Greek religion is necessarily summary, and for full 
discussion we must wait for some longer publication by the author, but 
there is enough in this paper to show that his views will not easily be 
accepted. Professor Goodhart’s contribution, though very short, is also 
important, for he puts forward the view that the characteristic English. 
conception to-day is that law is based on the recognition that anyone who 
wishes the state to exist must obey those rules which are necessary to its 
existence, and that anyone who violates a rule laid down by the supreme 
legislature is pro tanto denying the authority and thus the existence of the 


state. 
He. Jz 


EQUITY. By F. W. Marrrann. Revised Edition by Joun BRUNYATE, 
M.A. Cambridge University Press. 15g. net. 


It is no reflection upon the work undertaken by the learned editor to 
say that a new edition of Maitland’s Equity leaves a curiously imperfect 
impression in the mind of the reviewer. Some well-known lega 
classics have gained an added value by editing, but it is doubtful whether 
Maitland’s lectures can be included in that class. The main difficulty is 
the style in which the lectures are written, overflowing with personal 
idiosyncrasies, but there are others. Whatever legal topic he discusses, 
Maitland fixes you with an eye as compelling as the Ancient Mariner’s,’ 
while he dissects the succession of legal institutions, holds up a few of 
their more important parts for your consideration (or occasionally for 
your amusement), and then puts them together again, before tossing 
them aside. The editor's function, therefore, seems to be confined by 
Maitland’s dominating personality to the task of sweeping up any of the 
bits which the lecturer has either forgotten to reassemble, or has entirely 
overlooked. 

Maitland delivered these lectures over a period of eighteen years. 
During that time they probably suffered considerable modification. Some 
topics were apparently jettisoned; others were expanded, and threads of 
argument were extended in some cases into complete discourses, until the 
living product was caught within the covers of a volume three years after , 


pe 
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his early death, and was so given a semi-permanent form. It is in this 
form that the lectures have stamped themselves unforgettably upon the 
minds of successive generations of law students. Once you have read them, 
Equity can never again be a dead thing, even though opportunities may be 
lacking for prolonged study of it. Maitland’s influence, moreover, has 
¢ | `d far beyond the lecture room of this country. It is plain, for 
a e, that M. Levy-Ullmann’s English Legal Tradition owes something 
of its spirit to Maitland, and in particular, to these lectures. They stand 
like a rock in the shifting seas of modern English law. 

-As published in 1909, Maitland’s Equity represented the sum of nine- 
teenth ce’“*yry developments in the Court of Chancery. In spite of the 
vast ress `s of his historical knowledge, the author conceives his task 
to be po~ ‘‘wto state what it is that the nineteenth century Equity 
judges have . building. There is almost nothing about Nottingham 
and Hardwicke, no mention is made of Lord Mansfield beyond the fact that 
his opinion in Burgess v. Wheate (1759), 1 Eden 177, did not prevail, and 
there are only scattered references to Eldon. This was obviously deliberate. 
Maitland wanted to show that Equity was as vital a force in English law 
after 1873 as it had been a century before, and that its province was as 
plainly defined as it had ever been. These lectures, indeed, were framed in 
the interesting period in which the theory of “fusion”? in English Law by 
the Judicature Acts was finally being rejected; and they played no incon- 
spicuous part in the rejection of that theory. The twelfth lecture upon 
The Present Relations of Equity and the Common Law has done a good deal 
towards setting the profession upon the proper path, and the accuracy of, 

~-khe predictions concerning the future relations of Law and Equity is the 
: yout of remarkable insight into the nature of each. 

The Property Acts of 1925, however, affected the relations of Law and 
.quity a good deal more profoundly than the Judicature Acts, 1873-5. 
It is doubtful whether Maitland’s classification of an equitable right as a 
tight in personam can stand, in view of the fact that many equitable inter- 
ests are now registrable, and if registered, they bind, irrespective of notice. 
Mr. Brunyate has wisely left Maitland’s text substantially unaltered, and 
therefore all the familiar arguments upon this point are set out in the 
ninth, tenth, and eleventh lectures. What Maitland would have made of 
‘an unregistered puisne mortgage since 1925, it is difficult to conjecture; 
but nothing emphasises the distance we have travelled in Equity since 1906 
more than these three lectures; and Mr. Brunyate’s careful and frequent 
notes to the text of these three lectures merely afford the reader frequent 
reminders of that fact. 

The same point reappears with regard to Maitland’s two lectures upon 
the Administration of Assets. The law upon this difficult topic was com- 
pletely altered in 1925, and many, though unfortunately not all, of the 
complexities elucidated by Maitland, are now of historical interest only. 
The two lectures, therefore, now serve merely as a historical introduction 
to the excellent note provided by the editor upon pp. 270-276. It is 
obvious, however, that the student is going to have difficulties with this 
section, even with Mr. Brunyate’s careful assistance. For example, the 

‘statement on p. 255 that ‘‘at the present day we seem to have two or perhaps 
three kinds of equitable assets, all other assets being legal” (with a reference 
immediately after to copyholds) is fruitful of difficulties. It is not easy to 
see what Mr. Brunyate could have done with statements of this type, but 
we are sorry to see them remain nevertheless. Moreover, it is a little 
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- puzzling to see why the lecture on mortgages has been brought forward to 
interrupt Maitland’s exposition of the nature of a trust. It is true that - 
Maitland himself interrupted his discussion in order to discuss the present 
relations of law and equity, but if a change was to be made, should not. 
that valuable chapter have been placed earlier in the scheme? 

These criticisms sufficiently illustrate the difficulty of Mr. Brunyate’s 
task, which was clearly based upon the assumption that Maitland’s text 
‘ should be left, as far as possible, unaltered. That the learned editor has 
added lengthy notes of great value and striking lucidity goes without 
saying. A number of them form in themselves distinct contributions to 
the literature of modern Equity. The-reviewer, however, would have 
liked to see the student’s attention drawn to the fact that ademption bears 
another important meaning besides that discussed by Maitland in Lecture 
XV, and would have welcomed a discussion of Lawes v. Bennett (1785), 
1 Cox. 167 in relation to Re Carrington, [1932] I Ch.1. Indeed, this lecture 
has always seemed to the reviewer a little sketchy, and possibly the least 
satisfying of them all. 

To sum up, Mr. Brunyate has given us an edition of Maitland, which 
not only incorporates the changes in the law effected by the Property 
Acts,- but which also- indicates the twentieth century point of view with 
regard to Equity. Ifthe impression left is that mentioned at the beginning 
of this review, that is because Mr. Brunyate is dealing with a work which 
would have proved intractable in the hands.of any editor. 


G. W. KEETON. 


THE MODERN LAW OF REAL PROPERTY. 4th Edition. By G. C. 
' CHESHIRE, D.C.L., M.A. London: Butterworth and Co. (Pup ushers) 
Ltd., 1937. Pp. xlviii, 850, & 68. Price 30s. 


It was formerly usual for text-books on the eminently practical b ect 
of land law to be-written by distinguished conveyancers. It is now the 
fashion for them to be produced by academic lawyers whose works have 
certain advantages and certain disadvantages as compared with those of 
the last gerieration. They have the advantage that the basic principles of 
the land laws are-more clearly stressed, but the disadvantage that the same 
familiarity with detail and with the practical workings of the law is not ' 
displayed. Of these modern works, Dr. Cheshire’s excellent book is 
deservedly the most popular, being well-written, clear, and generally 
accurate, if perhaps not always logically arranged. In this last respect, 
however, the new edition represents a great improvement, as the learned 
author has undertaken a far more drastic revision of the text than any 
which had formerly been attempted. Not only have a number of dubious 
statements been removed, but several sections have been entirely re- 
written and re-arranged. The most important of these is the section on 
restrictive covenants which has been removed from its illogical and con- 
fusing position in the chapter on terms of years, and accorded an excellent 
section of its own following the chapter on easements and profits. There 
is also a new and clearer account of the modern rule against perpetuities, 
where, however, the application of the rule to powers of appointment still - 
requires fuller treatment. The sections on concurrent interests .and 
priority of mortgages have also been re-written and expanded, but it is 
felt that the treatment of the latter is somewhat confusing; we wish, for 
example, that Dr. Cheshire would explain more clearly the inter-relation 
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between registration under the Land Charges Act and the rule in 
Dearle v. Hall. The accounts of the administration of assets (where we 
miss a reference to Re Thompson, [1936] Ch. 676) and of the effect of 
abandonment of possession by a wrongful possessor have been amplified. 

Despite these and other additions, the size of the book would, it is stated, 

have been diminished but for the publisher’s desire to add references to 
the English and Empire Digest and to Halsbury’s Statutes—a doubtful 
boon in a book intended for students. In the preface, however, Dr. 
‘Cheshire registers “a mild protest against the cult of the short book.” 
“ Brevity,” he says, “may be the soul of wit, but it is not always an aid 
‘to comprehension, and at any rate it is scarcely calculated to beget that 
perfect understanding of the darker side of real property law to which it 
must be presumed all students aspire.” While we entirely endorse this 
view, we would respectfully submit that it is equally no aid to compre- 
hension to deal with the same topic in several places. This habit undoubt- 
edly accounts in some degree for the length of Dr. Cheshire’s book. This 
is particularly true of the subject of settlements, an understanding of which 
is essential if the student is to acquire any true grasp of real property law. 
At the moment this topic is -dealt with somewhat superficially in four 
different places; namely, in the Introduction and in the sections on 
entailed interests, life interests, and conveyancing. Not only is this 
confusing, but it leads to frequent illogicalities; for example, a chapter on 
equitable life interests is not the proper place for a discussion of the powers 
of an estate owner under the Settled Land Act. It is suggested that if in 
the next edition the whole subject of settlements could be dealt with once 
and for all in a separate chapter preferably near the beginning of the book, 
a far more adequate treatment could be given in less space. We should 
also F`e to see a somewhat clearer account of the inter-relation between 
the. . Wheeldon v. Burrows and sect. 62 of the Law of Property Act, 

1925, 2 . vf the distinction between the ‘‘equity of redemption” and the 
‘“ equitable right to redeem.’’. 

These suggestions are, however, merely thrown out in the hope that 
they may receive consideration when the next edition is called for. 
This book is, and will remain, the most widely read and recommended 
text-book on real property law. The new edition is even better than 
the last; the next could be better still if only Dr. Cheshire were prepared 
to collaborate in its preparation with an experienced practitioner in 


conveyancing. 
aa i L. C. B. G. 
Oa 
er INDIAN FEDERATION. By Sir SHara’at AHMAD Kuan, Litt.D. 
~ (Trinity College, Dublin). Macmillan and Co. Limited, London, 
1937. 15s. net. 


This exposition and critical review of the Indian Federation, as the 
sub-title describes the book, is the-work of one who has lately been Chair- 
man ‘of the All-India Muslim Conference, Delegate to all three Sessions of 
the Indian Round Table Conference, and to the Joint Select Committee 
of Parliament on Indian Constitutional Reform, 1933. The author states 
that he writes as a layman in legal knowledge, but he played a prominent 
part as delegate in the negotiations and discussions during the five years 
which preceded the enactment of the Government of India Act, and may 
be regarded as an Indian authority of distinction upon the subject of the 
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new Constitution. So far as exposition is concerned the book gives a full | 
account of the long process of Constitution making. The constant pressure 
of Indian opinion for further concessions naturally receives prominence. 
One cannot accept all the author’s views of the probable effect of the 
Constitution when it comes into actual operation, e.g. his confidence 
“that the question of conflict between the Provinces and the Federation 
will not arise for the simple reason that the spheres of the two are strictly 
defined.” The author fully appreciates that the absence of any guarantee 
of responsible government at the Centre is a feature common to the Consti- 
tution Acts of all the Dominions, except the Irish Free State, and that it 
finds no place in the Constitution of the United Kingdom itself. Recent 
events tend to show that Congress, like the Colonial emancipation parties 
in the past, is unwilling to recognise that the absence of such a guarantee 
is no bar to the attainment of full responsible government. Safeguards in 
a written Constitution do not in practice always work as they appear 
plainly to be intended. 

No one will deny that a Federal Constitution which embraces in its 
membership two distinct types of units—the Provinces of British India 
and the Native States—is fraught with the certainty of legal complexities 
hitherto unknown and therefore unsolved. Given even the most favourable 
atmosphere the experiment is one of extreme boldness, and political India 
offers no such atmosphere. Sir Shafa’at Khan is of opinion that the 
Centre must overwhelm the Provincial units when the Constitution comes 
into full operation. It may be doubted whether a Federation embracing 
such diverse elements as the Native States where dissident opinions are 
virtually non-existent and the Provinces where the problem of minorities 
is ever present in the political, social and religious field can remain strong, 
no matter how strongly it be bolstered up by statutory safeguards. So far 
as the Provinces are concerned the fact that Provincial autonomy ante- 
dates the coming into force of the Federation should secure a measure of 
experience and, therefore, of strength which will be lacking at the Centre 
when Federation is achieved. Moreover, the limitations placed upon the 
activities of the Federal Government, partly in order to secure the adher- 
ence of the Native States, should tend to prevent this result, unless, 
of course, the scheme of Provincial autonomy breaks down on the 
issue of non-co-operation. If this occurs, admittedly the official rule: 
of the Governors and the Civil Service will tend towards centralised 
administration. ) 

On the critical side the author finds himself in a difficulty. He is a, 
Moslem. British rule has secured his race protection in the past against 
Hindu superiority. Parliament has sought to enforce safeguards in Moslem, 
interests. But experience shows that constitutional safeguards when 
opposed by an overwhelming majority tend to be ineffective; the Moslem 
therefore, must begin to accommodate his views to those of the Hindu. 
Perhaps this dilemma, as Lord Meston's review of this book elsewhere has 
suggested, is responsible for some of the inconsistencies expressed by the 
author in his effort to echo Hindu opposition to the Constitution. 

The book ends with a note of optimism—‘‘safeguards need not frighten 
us—Lord Elgin’s conduct in Canada will be followed by Governors—a 
capable team driven {sic) by an enlightened Governor-General will . 
prepare India for complete equality with the other members of the British 
Commonwealth of Nations in an exceedingly short time.”—''I feel con- 
vinced that the new Constitution will be used by many responsible and 
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representative organisations in India for what it is worth, and the possi- 
bility of breakdown in most Provinces is remote.” Here is optimism 
characteristic of an oriental temperament with a vengeance. If we do not 
share it, it is not from ill-will. All well-wishers of India will appreciate this 
book, written in excellent English though somewhat marred in parts by 
the picturesque exaggeration of language. Students will find the Appen- 
dices—a dozen in number—admirable, containing as they do most of the 
more important documents which have been issued since 1935 as steps. to 
the introduction of the working Constitution which has now been achieved 
so far as concerns Provincial autonomy, despite the refusal of Congress to 


take office. 
E. C. S. WADE. 


CABINET GOVERNMENT. By W. Ivor JenninGs. Cambridge University 
Press. 1936. Pp. xii, 484. Rls. 


The purpose of this book is best explained in the author’s Preface: 
it is ‘‘to explain what ‘His Majesty’s Government’ is and how it functions,” 
with the limitation that it is concerned with the political part of the admin- 
istrative system and not with the detailed administration. “Parliament 
appears, therefore, as a forum for the criticism of the Government, and 

~ party as the means by which the Government achieves power.” The size 
of the book shows that this limitation was wise and perhaps necessary, but 
the fact that the angle of view is that of the Government has not prevented 
the author from bringing out the essence of matters with which he is not 
primarily concerned. 

It is a very fine work. The difficulty of writing about an institution 
that functions in secret is obvious: Dr, Jennings has collected what data are 
available and has analysed them with consummate skill. He takes the view 
that the Reform Act of 1832 so altered the Constitution that earlier prece- 

_* dents are inapplicable to modern conditions, It might be argued from the 
effects of subsequent extensions of the franchise that the earlier precedents 
since 1832 are now of doubtful utility: some of these (for instance the 
“dismissal” of Lord Melbourne in 1834) are examined only to be dis- 
counted. They could not have been omitted for in effect the book fulfils 
two functions: it is a work of reference that will take its place as the 
standard treatise, and it is also an exposition of the Government as a living 
and working body. We should feel grateful for being provided with a 
combination of these in a thoroughly readable form, and the reviewer feels 
a little ungracious in suggesting that students might find the book more 
convenient if there was more distinction between the ‘‘reference material”’ 
and the modern working. In one respect the author has been very kind to 
students (and to the more learned who have but moderate memories) in his 
use of appendices; it is of great assistance to be able to refer to an appendix 
on Governments since 1835 and to the biographical notes. The appendix 
on the British Administrative System is perhaps too much of a catalogue 
to be illuminating. Another appendix gives further discussion at the tiine 
of the Home Rule Bill of 1913; this is a technique which might have been 
used more freely, for it makes the exposition in the body of the book far 
easier to follow and yet provides adequate material for more detailed study 
and consideration. 

The bulk of the work is based on published data, and here the references 
are copious, On recent events where the material is scanty the author has 


~ 


gao o MODERN LAW REVIEW June, 1937 


r 





shown reticence and has been careful to point out the limitations of avail- 


able information. The author’s tendency to minimise the distinction - 


between law and convention may lead to ambiguity: thus the submission 
of treaties to Parliament (p. 373) needs amplification, or at- least a reference 
to further authority; McNair in British Year Book of International Law, 
1928, p. 59, might be cited. 

It is unlikely that anyone will in the near future examine again all the 
volumes of memoirs and papers that Dr. Jennings has mastered. His work 
must hold the field as the most authoritative and illuminating account that 
has appeared. 

R. M. Jackson. 


THE BRITISH CIVIL SERVANT. Edited by Wiliam A. Rosson. 
: George Allen & Unwin Ltd., London, 1937. Pp. 254. 7s. 6d. 


This is a collection of eleven essays! on the personnel of the public 


services, Home, Indian and Colonial. Dr. Robson, who has edited the book . 


and contributed a general discussion of the public service, explains the 
general line of approach when he says: ‘‘The key to understanding the 
public service lies in a study of the conditions of employment the official 
is‘offered and the code of conduct he is required to observe” (p.-12). For 
the contributors who deal with the higher grades the questions are: What 
qualities -should a public servant possess, and do the present methods of 
recruitment and conditions of service succeed in producing satisfactory 
officers? -Here we meet the difficulty that the educational -requirements 
virtually restrict appointments to university graduates, and it is open to 
doubt whether the training given by the universities is particularly suitable. 
The reviewer's experience of university teaching suggests that more depends 
on the outlook prevalent in a university than upon the names of the courses 
of study: the subject does matter, but a change of curriculum does not 
guarantee a change of outlook. The plea (at p. 103) for more general 
teaching of the use of statistics is very welcome. The essays on the lower 
grades show that the major problem is that of promotion. In Local 
Government it is argued that the chief officers should be administrators, 
with professional and technical advisers subordinated, whilst in the Civil 
- Service it is said that technicians do not get opportunity to exert sufficient 
influence. The essay on the Personnel of the Semi-Public Services shows 
many matters that urgently require attention. 

It is a book that should be read by all who are interested in public 
affairs. Some of the issues raised could be settled only in a different order 
of society. We cannot democratise a service unless we democratise 
education, and the problems of the lower grades are the problems of 
the bulk of the population. Yet the authors show us that there is plenty 
of scope for desirable changes that could be made within the present 
system. 

R. M. JACKSON. 


1 “The Public Service,” William A. Robson; "The Home Civil Service,” Prof. 
Ernest Barker; “The Foreign Service,” the Hon. Harold Nicholson, M.P.; ''The Middle 
and Lower Grades of the Civil Service,” A. J. Waldegrave; “Local Government, The 
Chief Officers,” Sir Ernest Simon; ‘Local Government, Middle and Lower Grades,” 
L. Hill; “The Personnel of the Semi-Public Services,” Herman Finer; “The Ex- 

ert in the Civil Service,” F. A. A. Menzler; “Women in the Civil Service,” Ray 
trachey; “The Indian Civil Service,” John Coatman; “The Colonial Service,” 
Leonard Barnes. 
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MAITLAND: SELECTED ESSAYS. Edited by H. D. HAZELTINE, G. 
LapsLey, P. H. WINFIELD. Cambridge University Press, London, 
1936. 12s. 6d. net. 


The present selection brought up to date by the editors as regards 
quotations and some supplementary notes comprises, according to the 
learned editors, those of Maitland’s essays which are likely to be most 
useful to the student of law, history and politics. With the exception of 
the “Introduction to Memoranda de Parliamento’’—a piece of historical 
research outside the scope of this Journal—these essays form a unity. 
They are variations on the theme of corporate personality.} 

Maitland’s essays make the student realize that the really great 
jurist is never a specialist in the same sense as the overwhelming majority 
cf lawyers, academic and others. These essays must give equal satisfaction 
to the historical, the analytical, the comparative lawyer and, last, not least, 
to those interested in the sociological function of law. Without a profound 
insight into problems of sociology and national psychology, an essay like 
that on “Trust and Corporation” could never have been written. This may 
also account, to some extent, for the fascinating power of Maitland’s style. 
Legal institutions, under his hands, begin to live, they become almost 
human. A metaphor like: “Our unincorporate bodies have lived and 
flourished behind a hedge of trustees,” reveals more than pages of 
textbooks, 

No better tribute can be paid to the lasting value of Maitland’s work 
than to examine briefly some of his principal theses in the light of law and 
society of to-day. What Maitland has to say about the position of the 
Crown as Corporation is still as important as ever. Maitland deplores the 


_ absence of a clear separation between the King as a person and the Crown 
or the State or the Commonwealth as an entity (cf. Wade and Phillips, 


y 


Constitutional Law, 2nd ed., p. 70). It appears that in English Law the 
term Crown still covers at least three different meanings— 


| 1. The King as a private person owning property, etc. 


\ 2. The King as symbolizing the function of Government as a whole. 


3. The King as one organ of modern constitutional life with certain 
limited functions. 


Every modern “Rechtsstaat” is faced with the problem of keeping 
distinct the State in its dual aspect as “Staat” and “Fiscus,” as exercising 
authority over its citizens and as subject of private rights and duties, side 
by side with other legal personalities. - 

The essays on The Unincorporate Body ” and on “ Trust and Corpora- 
tion ” treat essentially the same problem. To the continental lawyer the 
real significance of the English trust is a mystery, and the current text- 
books, taking the institution more or less as a matter of course, throw little 
light on the matter. To the present reviewer, as undoubtedly to many 
others, the reading of Maitland’s essays has been something of a revelation. 
There one finds explained with concise lucidity the social conditions under 
which trust has developed, and the social ends it has served. 


“First and last the trust has been a most powerful instrument of 
social experimentation. .. . It (in effect) enabled the landowner to 


1 The titles of the essays are: The Corporation Sole, The Crown as Corporation, The 
PACO porate Body, Trust and Corporation, Moral and Legal Personality, The Body 
olitic. 
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devise his land by will until at length the legislature had to gire way. 
. : . It (in effect) enabled a married woman to have property that was 
all her own until at length the legislature had to give way. It (in 
effect) enabled a man to form joint stock companies with limited 
liability, until at length the legislature has to give way. 

‘‘But there are two achievements of the trust which in social 
importance and juristic interest seem to eclipse all the rest. The trust 
has given us a liberal substitute for a law about personified institutions. 
The trust has given us a liberal supplement for a necessarily meagre 
law of corporations.” (Pp. 134, 135-} 


Maitland’s main concern is to show (1) how the trust has solved most 
of the tasks which, e.g. German Law has solved by various types of cor- 
porate personality, (2) how English law manages to produce quite good 
results with rather inadequate legal categories and fictions abhorrent to 
the systematic mind. Maitland saw that trust could not fit into the neat 
division of the Civil Law into Schuldrecht and Sachenrecht. Despite that 
difficulty, recent economic developments (like holding companies) and the 
necessity of adjusting the German system to international transactions 
such as the Dawes and Young Loans have led to a considerable develop- 
ment of Treuhand in modern German Law. But it has remained within the 
limits of the system, and its functions will never be anything like. those of 
the English: Trust. Above all, Treuhand has not and will not become a 
substitute -for corporate bodies, the very thing that Trust has done for 
English Law. It has (a) given a legal form to charities, where German Law 
creates a special institution with legal personality, the “Anstalt”; (b) 
provided the “hedge” (Maitland), behind which the life of unincorporate 
bodies can flow undisturbed. Maitland’s observations on these functions 
and his comparisons with the institutions of German Law, are masterpieces 
ofcomparative legal psychology. In German Law, the purpose is personified 
and given a perpetual structure. As to English charities, Maitland says: 
“Our way of escape was the trust. Vest the lands, vest the goods in some 
man or men. The demand for personality is satisfied. The lands, the 
goods have an owner; an owner behind whom a Court of Common Law 
will never look. All else is mere Equity.” 

The problem of unincorporate bodies is more complex. Socially, they 
are probably much more important in England than in Germany, but 
legally English Law seems little more to know about them than that their 
property is vested in trustees, while the German Civil Code deals with them ` 
in detail, giving them a legal position that, in most respects, especially in all 
those concerning the internal corporate life, is similar to that of corporate 
bodies with conferred legal personality. Now everyone knows that English 
clubs, or institutions like the Stock Exchange, the Inns of Court, Lloyd’s, 
the Trade Unions, have as strong corporate personality as any corporation, 
and yet they are unincorporated. Maitland leaves it at that and remarks: 
“It has often struck me that morally there is most personality where 
legally there is none.” But can the law rest content with that? Is it 
enough to say'that the property of unincorporated bodies is vested in 
trustees and that the liability of members is limited to and by contract? 
Of all the corporate life that is, for example in a club, trust says nothing. 
It is merely a device for holding property, a proper hedge. How disastrous 
the legal consequences of such a state of affairs may be, the Free Church 
Case has shown. When we look more closely, we find that in most essential 
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respects the legal, not only the moral rules which govern the life of 
unincorporated bodies, differ little from those of incorporated bodies. 
Members of the former submit to the laws governing the life of the body 
corporate, as determined by the majority resolution; members of the 
lavter-are only bound by contractual obligation, entered by every member 
separately. But the difference is one of form rather than of substance. 
The rules, to which a member of a club is supposed to consent by contract, 
are of a standardised nature; there is no mutual adjustment of two inde- 
" pendent wills which is the essence of contract. The standardised rules have 
become fixed and unassailable, whether the rules are those of Winchester 
College (incorporated) or those of the Middle Temple (unincorporated), 
It is true that, in the case of unincorporated associations, the member is 
not bound by anything to which he has not, expressly or impliedly, agreed 
(Wise v. Perpetual Trustee, [1903] A.C. 139); whereas in the case of cor- 
porations the member is bound by law to submit to the Memorandum to 
the Articles of Association. But the rules of an unincorporated club, to 
which new members just have to agree, will mostly say that certain 
decisions of committees, trustees, etc., are binding for members. What 
matters, not only socially, but legally, is the absence of equality of 
partners. Law Courts will, on the whole, decline to interfere with 
the internal decisions of associations, whether incorporated or not. 
(Weinberger v. Inglis, [1919] A.C, 606; McLean v. The Workers’ Union, 
[1929] r Ch. 402. 

The difference is more marked as regards the position towards 
third persons. Corporations are liable for torts, unincorporated bodies 
are not. But even there the Taff Vale case has largely wiped out the 
distinction. - a 

Why, then, is the whole difference between incorporated and unincor- 
porated bodies preserved ? Why do the leading unincorporated associations 
with many distinguished lawyers among them, refuse to avail themselves 
of the obvious advantages of simplicity offered by incorporation ?4 Little 
sould be added to what Maitland observed 33 years ago— 


‘Apparently there is a widespread, though not very definite belief, 
that by placing itself under an incorporating Gesetz, however liberal 
and elastic that Gesetz may be, a Verein’ would. forfeit some of its 
liberty, some of its autonomy, and would not be so completely the 
mistress of its own destiny as it 1s when it has asked nothing and 
obtained nothing from the State.” 


Na- 


One more problem suggested by Maitland’s searching inquiry may at 
least be mentioned. How far do differences of \legal treatment correspond 
. to differences of the social life behind it? Does the hiding of corporate 
life behind the hedge of trustees, chosen by Emglish lawyers as compared 
with the German Law on unincorporated associations, reveal profound 
differences in the group life of the two nations ?. The answer is not easy. 
Certainly the difference between English and GermarLaw on unincorporated 
bodies shows the emphasis of the English on personal and individual 
responsibility, and the emphasis of the German on the collective. But never- 
theless, legal internal autonomy, limitation of member’s liability, respon- 
sibility for torts, are very similarly treated in both countries. Nor can these 


t A striking illustration of the unsatisfactory results produced by the existing state 
affairs is given in Wurzel v. Houghton Services and Wurzel v. Atkinson, [1937] 1 K.B. 
350. | Ü 
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HE Sixth Interim Report of the Law Revision Committee? 

‘deals with the Statute of Frauds and related statutes and 

the doctrine of consideration; and contains undoubtedly 
_the most important, the most vigorously radical reforms which 
“have been recommended so far. The Committee apparently does 
not ‘agree with Voltaire that even the worst abuses can become 
' respectable with age, and consequently proposes the eradication 
of Some of the most venerable flaws in the law of contract. It 
_.is the purpose of this article to examine briefly some of the 
- implications and effects of the proposed reforms. 
mei ;Cmd. 5449 
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The recommended aene and their effect on j Gomeri law 
and the law of Contract s 


i (a) The Statute of Frauds and related statutes. 


section 4 of the Statute of Frauds, 1679, i is unique in English 
law. Its interpretation has cost litigants over a quarter of a. 
. million pounds; a whole textbook? has been devoted to the’ 
. examination of this fester of caselaw, and in the standard work 
- on sale? this section together with section 4 of the Sale of Goods . 
~ Act, 1893, require-one hundred and fifty pages for their elucidation. 


_. Vagueness of terminology is but one of the many objections 


which the Committee records. It would be difficult to make out 
_a’more completely damaging case against any enactment, and - 
- the: Committee can find only one judicial pronouncement in its 
weet but its provisions have nevertheless been adopted in the 

ominions and in the United States, although not in the Indian 
Sale of Goods Act, 1930. This raises _an interesting inquiry. -Does _ 
the Committee in the course of its deliberations investigate the 
opinions of Dominion and American-lawyers? It is probably 
_ desirable that some uniformity should exist between English and 


- -Dominion law with respect’ to more important: principles; but ‘it 


appears that no action has yet been taken in the Dominions on 
= previous reports by the Law Revision Committee. 

-~ ` Tt is interesting to note some of the criticisms which have 
been made of section 4 of the Statute of Frauds, and in somewha 
less degree of section 4 of the Sale of Goods Act. It is notoriou: 
‘that the apparently haphazard selection of contracts set out i 
‘the earlier statutes was determined by special procedural co 
ditions prevailing at the time of its enactment. It is equali 
notorious that the section defeats-not only the perjurer, whom 
it was intended to foil, but also the honest man who neglects the 
-< precaution of a written record of his transaction. Further, the 


', Committee notes that “the section: is out of accord with the way 


_ in which business is normally done. Where actual practice and 
legal requirement diverge, there is always an opening for imavad 


=. to exploit the divergence.”5 It is, in fact, the accepted practici 


on a number of Exchanges to disregard section 4 of the Sale € 
Goods Act, and until post-war conditions produced a strongé 
- spirit of sauve qui peut among business men it was rare indeé 


a that any member of these Exchanges-invoked the argument ! 


: “The Statute of Fanas, Section 4, in the Light of its et Interpreta-, 
tion,” James Williams (Cambridge University Press, 1932). i 
-,* Benjamin on Sale, pp. 165-313 
* Lord Kenyon. See p 6 of the Aeron, 
6 P. re 
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noncompliance with the section in disputes. The Committee is to 
be commended for its insistence on the necessity for harmonising 
law and practice. The Report. goes on to say that since the 
consequence of failure to observe the requirements of the sections 
is the unenforceability and not the invalidity of the unwritten 
contract the unhappy impasse which arose in Morris v. Baron® 
cannot be a rare phenomenon. It is certain that one very useful 
result of the repeal of these provisions will be the disappearance 
of the difficulties raised by such cases as Plevins v. Downing,’ 
‘Hartley v. Hymans} Ogle v. Earl Vane, Noble v. Ward and 
Morrts v. Baron® in relation to variation, rescission and substituted 
performance. Morris v. Baron? in particular is rich in the possi- 
bilities of commercial fraud, and it must be only the honesty 
- or ignorance of the business world which is responsible for its 
comparative neglect for this ` purpose. 

In view of the almost unanimous condemnation of section 4 
of the Statute of Frauds and-section 4 of the Sale of Goods Act 
the Committee urges their abrogation. It also calls for the repeal 
of section 3 of the Mercantile Law Amendment Act, 1856—one 
of the mitigating expedients designed to reduce the hardships 
for which the Statute of Frauds was responsible—but says nothing 
of section 4 of the Statute of Frauds Amendment Act, 1828 
(Lord Tenterden’s Act), This provision was intended to defeat 

vasion of the necessity for written guarantees by means of 
ctions in tort for deceit by requiring that no actions of any kind 
uld be brought upon a representation as to the character, 
nduct, credit, ability, trade or dealings of a person with intent 
t that person should obtain credit, money or goods, unless the 
presentation was made in writing signed by the party to be 
arged.1? There can be no logic in retaining a statute, the purpose 
of which was’to prevent evasion of another statute, after that 
other statute has been repealed. It is, moreover, in connection 
with guarantees that some misgiving may arise on this part of the 
Report. Mr.. Justice Goddard, Mr. Justice Porter, Mr. Mortimer 
and Mr. Topham—all lawyers of considerable experience in com- 
mercial law—have advocated in a minority report the desirability 
of requiring writing for guarantees, in order that the unwary 
and the ignorant may be protected from their willingness to 







6 [1918] A.C.r. 
” (7876), 1 C.P.D. 220. - 
_ 8 [1920] 3 K.B. 475. 
9 (1868), L.R. 3 Q.B. 272. 
10 (1867) L.R. 2 Ex. 135. 
u g Geo. IV. 14. 
12 For-a discussion of the purpose of Lord Tenterden’s Act see Banbury v. 
Bank of Montreal, [1918] A.C. 626. 7 
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undertake eblieations, the nature or extent of which they do noe | 
understand. The guarantee is to be signed by the guarantor or -. 
_ his authorised agent and in the absence of writing the agreement 
`“ should be void. The arguments adduced by the minority in 
. . favour of this suggestion are worthy of a more careful study than 
the majority appears to have devoted to them. The maj jority is 
content to point out that the similar contract of indemnity. does ` 
_ hot give rise to injustice, and that it is undesirable to preserve 
the artificial distinction between, the two types of contract. But 
.the contract of indemnity is relatively rare in practice; ‘and the 
artificial distinction could equally well be made to Sii by 
i insisting on writing for both forms of contract. " 


(0) T he Dine of consideration. 
i On the question of.consideration the results of the Commie S. 


` - efforts are less likely to meet with universal approbation. : It 


. points out’ the serious inconveniences which arise from the” 
` doctrine and the rules which have grown up around it. It cannot - 
` be justified on the ground that it distinguishes. between onerdus 
` and gratuitous contracts, or. between contracts and arrangements 
not intended to have legal consequences: It breeds technicality 
in ‘the shape of “nominal” consideration, and is of’so uncom- 
promising a character that departures have been necessary in 
' „the interest of elementary justice which cannot be defended on 
'. grounds of logic (e.g. past consideration given at the request O 
the promisor° may support a subsequent ‘promise). It ofte 
defeats the intention of the parties, and permits the most cyni 
- disregard of promises solemnly undertaken (as in Dunlop 
Selfridge), It is responsible for hardship and inconvenien 
_ where it establishes that a gratuitous promise to keep an offer ope 
is not binding, that a promise to pay a lesser sum is no discharge 
of a greater, that a promise to pay or do what one is already ` 
= bound to pay or do is no consideration for a counter-promise. In 
the words of the Report : “Enough has been said to show that 
.to-day in very many cases the doctrine of consideration is a mere 
- technicality, which is irreconcilable either with business expediency f 
. or common sense, and that it frequently affords `a man a loophole ~. . 
for escape from a promise which he has deliberately given with ` 
` intent to create a binding obligation. aes in reliance on which one . 
_» promisee may have acted.” 
j The Committee summarises its recommendations with respect 
‘to consideration under nine heads :— 
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(i) The Report states that “many of us would like to see the 
doctrine abolished root and.branch. But a récommendation to 
this-effect would probably be unwise. It is so deeply embedded 

© in our law that any measure which proposed to do away with it 

- altogether would almost certainly arouse suspicion and hostility.’ 
_ It therefore proposes that an agreement shall be enforceable if 
the promise or offer has been made in writing by the promisor 
_ or his.agent, or if it-be supported by valuable consideration past 
,, Or present. But the consequence of this is that the Committee 
really does call for the.abolition of consideration, not because 
‘writing is to be as effective as consideration, but because past 
`- is to be as effective as present consideration. Past consideration 
at' the moment is a contradiction in terms, for it is not con- 
sideration at all. The consideration of this recommendation has 
“More in common with the causa of Continental law than the 
consideration of present. English law. 
_,. With respect to writing.as an alternative to consideration the 
Committee expresses itself as in agreement with the views of Lord 
Mansfield in Pillans v, Van Mierop™, but though it is clear that 
the promise itself must: be made in writing, it is not clear from 
paragraph 29 of the Report (since it speaks of writing and con- 
sideration as evidence .of an intention to contract), .whether | 
writing is to form part. of the essential validity of the contract 

(as that term is interpreted in Private International Law) or 

whether; like the memorandum under the: Statute of Frauds, it 

s to be merely evidentiary.. It is impossible to decide what is to 

e the precise effect of writing from paragraph 29 and the relevant. 

mmarised recommendation. -If writing is to be merely eviden- 
iary there is no reason-why the promise should be made in 
writing; on the other hand, if writing is to be part of the essential 
validity of the contract it is inaccurate to speak of it as evidencing 
an intention to contract or as rendering the contract enforceable. 

That the distinction is of great practical importance can be ‘seen 

' from cases like Leroux v. Brown.” If writing and consideration 

7 are to have the same effect. it will be possible to achieve this 
either by relegating Consideration to the position now occupied 

. by writing-under the Statute of Frauds, or by promoting writing 

` ;to the present position of consideration, Lord Mansfield assumed . 

- that if consideration and writing are assimilated it must be on 
< the lower level of writing.: This probably explains the ambiguity 
inherent in the language of paragraph 29 and the relevant 







Ch rg 
- 18 (1765); 3 Burr. 1663. i 
< 4" (1852) 12 C.B. 801° 
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recommendation. The Committee has overlooked the possibility of 
` two alternatives, and although it purports to approve and adopt 
that described by Lord Mansfield; it really intends to recommend . 
the other. This interpretation is supported by paragraph 30 
“which declares that even though there be writing or consideration 
it will still be necessary for the Court tọ find that the parties 
intended contractual relations. If writing and consideration were 
really evidence of animus contrahendi further evidence would be 


* _» superfluous. It seems therefore that the necessity for writing or 


consideration refers to validity and not enforceability, that- if 
such a case as Leroux v. Brown?’ were to arise in future it would 

~ have'to be decided otherwise, and that whatis said in ve Bonacina!® — 
of the Italian privata scrittura would be equally true of English - 
written contracts. It is submitted that in recommendation (2) 
in paragraph 50 of the Report “valid” should be substituted 
for “enforceable”. and the necessity for proving intention to 
contract should be stressed as an additional and independent 
element in the formation of a contract. Similar suggestions have 
already been made by Professor Holdsworth at p. 48 of Volume 
VIII of his History of English Law, although previous passages, . 
are not free from the ambiguity embodied in the Report.. 

It must be emphasized that the presence of consideration or. 
writing will not conclusively establish the formation of a contract. 

It will still be necessary to inquire whether the parties intended 
legal consequences (as in Rose and Frank v. Crompton, D Farina 
v. Fickus,?0 Balfour v. Balfour”? and other cases). It is probabl 
that this inquiry will be more frequent 1 in future, particularly i 
those agreements where there is no consideration. On the oth 
hand the mere intention to contract will not be ‘sufficient t 
establish a contract, for in the absence of both writing and con 
sideration the intention of the parties will still be frustrated. 

It should be clearly understood that this recommendation 
-deals only with consideration as‘a requirement for the formation 
of contracts and that where consideration is used in some other f 
setise, e.g. to establish the reasonableness of contracts in restraint / 
of trade, it will still be TESST to prove that there is consider- 
ation in this other sense. 

- In advocating the abolition of the rule that past consideration l 
is no consideration the Committee notes that it never applied to 
actions on- cheques or other bills of exchange. No indication. is 

given pf the source of this alleged exception or. authority for it. 
“se [1912} 2 Ch. 394. 
> [1925] A.C. 445. - 


20 [rgo00] 1 Ch. 331. Í . 
a; [z929] 2 K.B. 571. f 
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The effect of section 27 (1) (b) of the Bills of Exchange Act is 
that a Bill for a lesser sum is good consideration for the discharge 
of a larger sum, but there is nothing in the Act to make this true 
of a purély past consideration. Nor is there any case either before 
or after the Act establishing this exception, but it will now be 
unnecessary to examine its authenticity, since it will represent 
the general rule if the Committee’s proposal is adopted. 

A matter of considerable difficulty arises in connection with 
the interpretation of the Committee’s recommendations, Are 
subsequent recommendations on the doctrine of consideration to 
be taken as subject to this first recommendation? When the 
Committee proposes that a promise of a particular kind should 
have a specified effect, is it to have this effect only if made in 
writing or supported by consideration, or whenever those con- 
ditions mentioned in the appropriate recommendation only are 
fulfilled? This is a problem of the greatest importance as will 
be seen in connection with options, but no indication of the 
Committee’s intention appears in the Report. 

(ii) An agreement to accept a lesser sum in discharge of an 
enforceable obligation to pay a larger sum shall be deemed to 
have been made for valuable consideration, but if the new agree- 
ment is not performed, then the original obligation shall revive. 

_ The Committee, therefore, favours the abolition of the Rule in 
innel’s Case,22 one of the most absurd doctrines which have 
cceeded in becoming established as part of the English law of 
ntract. Ames* has argued with great conviction that the Rule 
based upon a confusion between consideration and satisfac- 
n, and that so long as mutual promises are consideration for 
ch other there is no reason why a promise to pay a lesser sum 
ould not be consideration for a promise to discharge a larger 
debt, although neither promise nor payment would operate as 
satisfaction. That is to say, the creditor would be prevented from 
recovering the balance, not because the debt was satisfied, but 
because he had effectively promised to release the debtor. This 
distinction was observed in some early cases, but these, dropping 
from the currency of the later law, were not even cited in Foahes 
v. Beer in which the House of Lords reluctantly felt itself con- 
strained to approve the Rule in Pinnel’s Case. Ames’ argument 









22 (1602), 5 Rep. .117. 

23 “Two theories of consideration ’’—(1899) 12 Harvard L.R. 515; 13 Harvard 
L.R. 29. Reprinted at p.320—343 of Selected Readings on the Law of Contracts 
from American and English Legal Periodicals, compiled by The Association of 
American Law Schools. we 

"4 E.G. Goring v. Goring (1602), Yelv. 11; Pooley v. Gilberd (1612), 2 Bulst. 
41 per Fleming, CJ.; Woolaston v. Webb (1611), Hob. 18. 

25 (1884), 9 App. Cas. 605. 
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- what one is already bound'to, do should not be consideration for 








would. not apply to the actual payment of; a alley sum, as . 
distinct from a' promise to pay it, but the~’..nmittee makes it. 


_-clear: that. either payment or, promise ie “payment shall be a ~ 


sufficient discharge, provided that in the casé of a promise the 
original obligation shall: revive on failure to implement the © 


` promise by payment. It is doubtful whether this latter proviso 
- would be a useful or fair innovation. If the original obligation is . 


to be preserved at all as a reinforcement of the creditor’s position 
it is submitted that this should be so only- if the parties intended — 
it. “Normally in’ practice the parties will intend the complete 
abrogation of the original obligation. The Committee’s, proposal i 
that there. should be an automatic revival of the larger debt is 

- no doubt a consequence of the influence of Pinnel’s Case on — | 
-7 brought up to consider it binding law. 

(iii) An agreement in which one party makes a promise in 
_-consideration. of the other party doing or -promising to dò- some- 
thing. which he is already. bound todo by law, or.by a contract 
made either with the other party or with.a.third party, shall be 


‘deemed to have been made for: valuable consideration. - 


„Here again there was never any redson why a promise to do , 














another promise, since mutual promisés are consideration for 
éach other. But this i is not clearly established by the cases, an 
_it is impossible to say with any. great certainty what the resu 
of the sparse: caselaw on-this topic is, as can’ be seen from t 
. differing views of Ames, Williston, Corbin, Langdell; Holdswor 
‘and others in the collection. of essays entitled “Selected Re 
“ings on the, Law of Contracts.” Recommendations (ii) 
(iii) will confirm as law Ames’ conclusions in Two theories 


(iv) A promise shall be ‘enforceable by” the promisee. tho. 
the consideration-is given by or to a third party. ee Pig 


‘The Committee deals with the rule.that conside*:‘* >t 
_move from the promisee as distinct from that rela? . us 
quaesitum tertio. It applies to the case wheres ™ ^ -5 g toa 
contract between A and B but provides nọ... ~, -. Gon. A 
- good deal of the inconvenience of the presen fo > Sr se evaded | 


by the application of Lorg Atkin’s views as e€ L Yuin M cEvoy 
v. Belfast Banking Co. 2%- and by their extension in holding: ‘that 


- where B contracts for B and C he not only contracts as the agent ` 
of C but also provides the consideration as-C’s agent.?? 


my An agreement to keep an oS open for a definite period 


2° [1935] A. C2 z - z 
i See A onang: au ' Bank of New Zealand, iaon A. C. 577. : 


- 1 - 
A 78 * + a ~ 
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of time or until the occurrence of some specified event shall not 
be unenforceable by reason of the absence of consideration. 

It is not clear, as has been pointed out, whether all promises 
to keep offers open for a specified period are to be binding, or 
whether it is intended that this shall be true of only those sup- 
ported by consideration or made in writing. Further, the Report 
is silent on the relation of this recommendation to section 40 of 
the Law of Property Act, 1925. 

(vi) A promise made in consideration of the promisee per- 
forming an act shall constitute a contract as soon as the promisee 
has entered upon performance of the act, unless the promise 
includes expressly or by implication a term that it can be revoked 
before the act has been completed. 

The Report distinguishes between “bilateral” and ‘‘unilateral” 
contracts, the former being those in which there is a promise for 
a promise, the latter a promise for an act. The use of the terms 
“bilateral” and “unilateral” is to be deprecated; they are 
employed elsewhere in the law with different connotations, and 
in the sense for which they are employed in the Report their use 
has been abandoned by modern authors who prefer “‘executory”’ 
and “executed.” 

At the moment where there is a promise for an act, in the 
_absence of provision to the contrary, there is no binding contract 
until the act is completed, so that the promisor may withdraw 
at any time before the promisee has completed the act. In 
practice this does not give rise to much hardship because few 
people will be found with sufficient trust in the honesty of their 
fellows to proceed to the performance of an onerous act without 
the precaution of an executory contract. 

(vii) A promise, which the promisor knows, or reasonably 
should know, will be relied on by the promisee, shall be enforce- 
able if the promisee has altered his position to his detriment. 

This will remove a hardship of less frequent occurrence, but 
it would perhaps be more reasonable to emphasize that it is the 
knowledge of the promisee’s likelihood to act in reliance on the 
promise and not the knowledge of the certainty of his acting 
which should be the ground for relief here. 

(vil) Where a contract by its express terms purports to 
confer a benefit directly on a third party, it shall be enforceable 
by the third party in his own name, subject to any defences that 
would have been valid between the contracting parties. Unless 
the contract otherwise provides, it may be cancelled by the 
mutual consent of the contracting parties at any time before the 
third party has adopted it either expressly or by conduct. 
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The rule that a stranger to a contract cannot maintain an 
action upon it has been one of the most unsatisfactory features 
of the law relating to consideration. It has been tenaciously 
adhered to in all but a few cases of minor importance. The rule 
is completely out of harmony with the conditions of modern 
commerce and industry. The Report refers specifically to the 
. difficulties which might arise from an application of the rule to . 
Bankers’ Commercial Credits and compliments bankers on their 
reluctance to rely upon legal technicalities. Not a little could be 
said on the equal good sense of the bench in deciding cases in 
conformity with commercial practice rather than legal principle. 
See for example Urquhart Lindsay & Co., Lid. v. The Eastern 
Bank.” For other examples of this tendency see Hirachand 
Punamchand v. Temple” and the Strathcona Case.2! But the possi- 
bilities of evading the rigid requirement of privity of contract 
are limited, and the many unhappy consequences are too notorious 
to call for enumeration here. Mention may be made of a recent 
example in Vandepitte v. Preferred Accident Ins. Co. of: New 
York* since it illustrates the difficulty which must arise where 
policies of insurance contain provisions in favour of relatives or 
friends. (For a bold evasion of the Common Law see the decision 
of Roche J., in Williams v. Baltic Association of London*.) 
Although the Road Traffic Act, 1930, s. 36 (1) (b), eliminates the 
hardship with respect to road accidents, it remains in other types 
of insurance e.g. where a fire policy covers the goods of domestics’ 
or a burglary policy the goods of guests. 

The Report discusses the jus quaesitum tertio which is con- 
ferred by means of a trust. Corbin% has suggested that it shou 
be inferred today in all cases where a contract bestows a benefit 
onathird party. The Committee does not adopt this suggestion, 
finding the proposed solution too cumbrous. But it does not call 
for the abolition of the trust which may arise under contracts, so 
that it may be possible for a third party to rely on it in future 
where he could not sue on the contract because the benefit 
was not expressly conferred or because the contract has been 
cancelled before the third party adopted it. 

It seems that this and other recommendations of the Committee 
will be responsible for a more frequent invocation of public 
policy in order to check the increased enforceability of promises. 


*8 See Report, p. 25. 

“8 Fig22' 1 K.B. 318. 

80 frorrj 2 K.B. 330. 

St Lord Strathcona Steamship Co. v. Dominion Coal Co., [1926] A.C. 108. 
32 [1933] A.C. 70. 

33 [1924] 2 K.B. 282. 

34 Contracts for the Benefit of Third Persons (1930), 46 L.Q.R. 12. 
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Proposal (viii) will make it possible to create vast schemes of price 
fixing which may rapidly require control in the public interest. 
. Proposal .(vii) may make it possible to sue-on a promise not to 
commit an illegal act unless public policy declares such promises 
invalid.*5 Contracts based upon promises to perform a public 
duty will call for careful supervision. This question of public 
policy is merely one illustration of the widespread effect which 
the prosposed reforms will have on the whole fabric of the law 
of contract. They are like stones thrown into a pool, producing 
unexpected ripples far from the centre of disturbance. What is 
to become of recovery of money for total failure of consideration ? 
What will be the effect on recovery of money paid under com- 
pulsion not amounting to duress—possible at present on the 
ground that there is no consideration for the payment ?3? These 
and innumerable similar questions will appear in the wake of the 
new law. 

(ix) A life endowment or education policy shall be enforceable 
by the person whose benefit the policy is expressed to be issued for 
subject to such provisions for the protection of creditors as are 
contained in s. 11 of the Married Women’s Property Act, 1882. 

This provision is designed to give the beneficiaries a property 
right, since the previous recommendations will give only a con- 
ract right. 









aw of Trusts, Conveyancing, and Evidence 


If the recommendations are adopted as they stand there will 
some curious discrepancies between the law of contract and 
law of trusts. S. 53 (I) of the Law of Property Act requires 
eclaration of trust of land to be manifested and proved by 
iting. This together with s. 40 will be unaffected by the 
anges. Again, awkward problems may arise with respect to 
incompletely constituted Trusts. At present these trusts are 
enforceable by the trustees (in covenant) and by the beneficiaries 
who have given valuable consideration. These latter do not 
include the next of kin, who are looked upon as volunteers. If 
therefore the property has not been handed over to the trustees, 
the parties to the settlement are dead and there are no children, 
the trust fails so far as the next of kin are concerned for they have 
not given consideration, and the trustees are usually statute- 
barred. (See Re Plumptre’s Marriage Settlement. Cf. Pullan v. 


3 See “Blackmail and Consideration” by Professor Goodhart, (1928), 44 
L.Q.R. 436; Essays in Jurisprudence and the Common Law, p-174. 

*6 See Glasbrook v. Glamorgan County Council, [1925] A.C. 270. 

97 See Maskell v. Horner, [1915] 3 K.B. 106. 

88 [1910] r Ch. 609, 
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Koe.) Jf writing is to be considered of equal efficacy with 
consideration throughout the whole law, it would appear that the 
next of kin in these circumstances would be able to enforce the 
settlement. This is perhaps only one of the many cases in which 
equity may depart from its settled practice of refusing to assist 
persons at present treated as volunteers. It cannot be pretended 
that the Committee has been very much concerned with the 
impact of its proposals upon equity. This may be due to the 
fact that it is a Common Law Committee and much stronger 
on the common law than upon the equity side. It is to be hoped 
that before legislation is introduced careful study will be given 
to the influence of any proposed measure on equity. 

It may become necessary to recast the law relating to settle- 
ments on the bankruptcy of the settlor. S. 42 (1) of the Bankruptcy 
Act applies to voluntary settlements only. If the Report is 
adopted it seems that settlements for past consideration will be 
outside the section; but will the fact that a settlement is in 
writing of itself prevent the application of the section? This can 
- hardly be intended by the Committee, but the point should be 
clarified. The position of s. 172 of the Law of Property Act may 
be somewhat similarly affected, although it appears that even 
. now settlements cannot be avoided as against persons taking in, 
good faith who have given good though not valuable consideratio 

It should be noted that the Committee considered that s. 4 
of the Law of Property Act was not within its terms of referenc 
and therefore abstained from any examination of the desirabili 
of its retention. It would probably not have adopted this attitu 
had it not considered that inclusion in the property legislati 
of 1925 indicated approval by the framers of this part of s. 4 
the Statute of Frauds. It is doubtful, however, whether s. 
applies with uniform success to all contracts relating to land e.g. 
contracts for short tenancies, although the doctrine of part 
performance does much to relieve hardship. Few conveyancers 
would advocate the unqualified repeal of the section, since at 
the present time the investigations and general preparation for 
the contract for the sale or disposition of land are of the utmost 
importance, If an oral contract is to be enforceable lay clients 
will frequently bind themselves before their advisers have com- 
pleted investigations on their behalf. It is submitted, therefore, 
that the exceptional treatment of these contracts is not illogical 
in view of the extremely technical nature of the land law. On 
the other hand not all the features of the memorandum which 
suffices at present are satisfactory, and reform would not be 

38 [1913] r Ch. g. 
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unwelcome in this respect. The remedy might be found in 
requiring that the contract itself should be in writing. 

The recommendations should be studied in relation to the law 
of evidence as well. Hitherto the rule that no extraneous evidence 
is admissible where the contract has been embodied in writing 
has been subject to many exceptions even where writing is required 
by the Statute of Frauds. It is apparently intended that so far 
as the new type of written contract is concerned no extrinsic 
evidence shall be admissible, except presumably to aid the 
interpretation of the document. It is, however, not clear whether 
this is to apply only when the contract is not made for considera- 
tion, but is enforceable because of the presence of writing, or, 
whether it is to apply to all contracts in which there is in fact 
written evidence. If only the former is intended the already 
highly technical rules of evidence on this point will be rendered 
even more complicated, since it will be necessary to distinguish 
between contracts for valuable consideration but evidenced by 
writing, contracts not for valuable consideration but evidenced 
by writing, contracts subject to s. 40 of the Law of Property 
Act, and contracts under seal (unless the recommendations of 
Mr. Justice Goddard are accepted). 


«The Report and Comparative Law 


\ It is useful to examine the Report in the light of comparative 
law since the Report itself frequently refers for support to other 
systems. The general tendency of the Report will be to assimilate 
English law with those systems which, like German law, require 
no set forms for the validity of contracts. French law, however, 
requires notarial form or private signature for non-commercial 
contracts of the value of 500 francs or more if the parties have 
not contracted out of this provision.*° English law like German 
law‘? will continue to require writing for the sale of a few square 
feet of land, whereas sales of enormous quantities of goods will 
be valid and enforceable although not reduced to writing. It is 
of particular interest to English lawyers at this moment that 
German law makes an exception in the case of non-commercial 
contracts of guarantee, which must be in writing, for precisely 
those reasons mentioned in the minority Report." 

_ A good deal of attention has already been devoted to a com- 
parison of causa and consideration. In French law une cause licite 
is one of the essential elements for the validity of a contract, 

40 Art. 1341 as amended by the law of April rst, 1928. 


al Art. 313 B.G.B. 
#2 Art. 766 B.G.B,; Art. 350 H.G.B. 
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although it need not be expressed. In German law the existence 
of causa is not necessary for the validity of a contract, but under 
certain circumstances the absence of causa gives rise to a claim 
for the recovery of money, chattels, land, services or any valuable 
asset which has passed under the contract. In German law causa 
has been defined as follows: “One may call the object which 
determines the legal significance of a shifting of value the legal 
object of this transfer of value.’“* “Causa is determined by-the 
legal relations between the parties, not by the economic purpose 
of the performance.” It can at once be seen from this wherein 
causa differs most completely from consideration. If A owes money 
to B he may do so because he owes it to him, or because he wants . 
to make a loan, or because he wishes to confer a gift. In practice 
the main differences have been the necessity for adequacy, at one 
time part of the doctrine of consideration, and those excrescences 
which have developed on the body of the doctrine and still exist. 
The disappearance of the necessity for adequacy instituted a 
process of assimilation which will be very considerably hastened 
by adoption of the Committee’s present proposals for the aboli- 
tion of these excrescences. The result of adoption of these 
recommendations will be that in oral promises English law will 
resemble French law, whereas in written contracts the position 
will be more closely analogous to that prevailing in Germa 
law. 
Introduction of the jus quaesitum tertio will provide r. 

another similarity to French and German law, in both of whi¢h 
systems the terttus may acquire a right under the ves inter altos 
- acia.** The Report recommends that this right should be con- 
ferred only where it is expressly provided for in the contract. In 
German law, however, it may be conferred even though not 
expressly mentioned, if it can be gathered from the general 
circumstances of the contract, and in particular the object that 
was intended.*’? French law provides that the parties to a con- 
tract cannot revoke it if a third party has adopted a right conferred 
upon him by it!, but in German law the right to revoke or cancel 
depends again on the general circumstances of the case and 
particularly the object of the contract.” 

43 Arts. 1108, 1131, 1132 C.C. 

“4 v, Tuhr, Allgemeiner Teil des Bürgerlichen Rechts, vol. III, p. 63. 

45 See Art. 812 B.G.B. 

46 Arts. 1165, 1121 C.C. Arts. 328 to 335 B.G.B. 
* 47 Art. 328 B.G.B. 


48 Art. 1121 (2) C.C. 
49 Art. 328 B.G.B, 
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JUDICIAL PROCESS AT ITS WORST 


l ITH the coming into force of the Public Health Act, 

\ \ 1936, one of the most confused sections of Administrative 

- Law passes into the realm of the forgotten with all the 
other “temporary past expedients.” Yet before it completely 
disappears from our memory it will be useful to refer to it once 
more by way of funeral oration; for it exhibits at its worst the 
weakness of the relation between judiciary and legislature, a 
weakness which is common to all Anglo-Saxon systems owing to 
the excessive influence of common law methods of thought in 
the interpretation of modern legislation. For forty-six years 
administrative authorities have had to deal with a pressing social 
problem without knowing what the law was or, what is worse, 
knowing what is was and realising that it was ridiculous and 
futile. 

In Victorian England, small houses were built in rows of what 
-~ the estate agents called “desirable terrace villas.” Even where, 
owing to the comparative prosperity of the skilled workers, 
houses were built in blocks of two semi-detached ‘‘villas,” the 
same problem arose. For the sake of simplicity we may consider 
the block of small houses. We will exclude, too, the back-to-back 
ouses which were a feature of the industrial towns of the north. 
ere again the problem was essentially the same, though slightly 
complicated by the fact that two blocks were, so to speak, stuck 
together, and the sanitary arrangements of the houses (if any) 
= were made for blocks of four instead of blocks of two. In the 

ordinary row, which we are considering, the houses were and are 
_ drained either. singly or in pairs by pipes running into a common 
pipe and thence into the main sewer. For most of the nineteenth 
century, if the sewage was carried off at all, it was drained into 
cesspools, but with the development of higher standards of 
public health (chiefly owing to cholera epidemics) and the creation 
of the general public health authorities, main sewerage systems 
became so common that it may now be said that all towns of 
any size have such systems, and that building byelaws compel 
private builders to connect up with the sewers maintained by the 
local authorities. 

The simplest case is that of a main sewer running under the 
street or through the yards of the houses. To avoid expense, the 
builder of two houses may have decided not to connect each house 
directly with the main sewer, but to drain each house of a pair 
into a common pipe which passes the sewage into the main 
sewer. Thus, the pipes form a capital Y, rather like the following 






~ 
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sketch. A and B are the two houses. - Each has a private drain 
meeting ‘at C. A common pipe CD connects with the main sewer 


Ae k PQ which drains all the houses in the row. All these pipes are 


‘put in by the private builder, though in most towns the. plans 
have to be approved by the local authority in accordance with © 
` building byelaws made under section 157 of the Public Health 
Act, -1875 (now superseded by section 61 of the Public Health - 
Act, 1936), and the local surveyor watches to see that the plans 


A. B 





p D | Q J 


_ are followed. The question ati issue relates to the maintenance of 
= these pipes. . Í 
Assuming that PQ lies under the street and that many houses: 


=- drain into it, there is something to be said for the view that the 


public, that is, the local authority, should be responsible for the 
maintenance of PQ: but clearly the other pipes are essentially 
part of the structure of the houses, and there is much to be said 
for the view that they should be maintained by the owners of 
‘the houses. In fact, if we take a less obvious case, wheré the 
` lines mentioned are not pipes but paths, this has ‘for long been 
the practice. If PQ were not a sewer but a road, and AC, BC | 
_ and CD were paths giving access to the road, then AC and BC 
would be private paths. CD and PQ are technically “‘streets’’ 


> within the meaning of section 4 of the Public Health Act, 1875. 


_ But the local authority can compel the owners of the houses to ` 
make up these streets to the.standards prescribed by the local 
authority, and the authority can then take them over so as to | 
- make them highways repairable by the inhabitants at large. What 
` in fact happens normally is that the authority takes over PQ 
“but does, not take over CD. Consequently, CD is repairable by ` 


Sept., 1937 MODERN LAW REVIEW Il3 





the owners jointly, and PQ by the “inhabitants at large,” or in 
other words the local authority, but only after “adoption.” 

For reasons which need not now be investigated, this obvious 
and reasonable method was not followed in respect of sewers. 
For section 4 of the Public Health Act, 1875, distinguished 
between “drains” and “sewers” and defined them in rather a 
peculiar manner. A “drain” was “any drain used of and for the 
‘drainage of one building only, or premises within the same 
curtilage, and.made merely for the purpose of communicating 
therefrom with a cesspool or other like receptacle for drainage, 
or with a sewer into which the drainage of two or more buildings 
or premises occupied by different persons is conveyed”; and 
accordingly “sewer” was defined to include “sewers and drains 
of every description, except drains. to which the word ‘drain’ 
interpreted as aforesaid applies, and except drains vested in or 
-ander the control of auy authority having the management of 
roads and not being a local authority under this Act.” We need 
not investigate the difficulties to which these definitions have 
given rise, because in our example it is quite clear that AC and 
BC are “drains” and CD and PQ are “sewers.” 

\ By section 13 of the Public Health Act, 1875, all sewers 
‘\within the district of a local authority vested in that authority 
xcept— 


(x) sewers made by any person for his own profit, or by 
, any company for the profit of the shareholders ; 


\ (2) sewers made and used for the purpose of draining, 
: preserving, or improving land under any local or private Act 
{ of Parliament, or for the purpose of irrigating land; 


(3) sewers under the authority of any commissioners of 
sewers appointed by the Crown. 


None of these exceptions need concern us except the first. 
In fact, the first exception does not really concern us; for it was 
held that “sewers made for profit” mean sewers from which the 
person making them draws a profit. A person makes no profit 
from draining houses unless he makes a charge for the use of the 
sewers.} 

In consequence, any private builder could, by draining two or 
more houses into a single pipe, place upon the ratepayers the 
burden of maintaining that pipe in perpetuity. Very often these 

1 Acton L.B. v. Baiten (1884), 28 Ch.D. 283; Pinnock v. Waterworth (1887), 
51 J.P. 248; Bonella v. Twickenham L.B. (1887), 18 Q.B.D. 577; affd. 20 Q.B.D. 
63; Ferrand v. Hallas Land and Building Co., [1893] 2 Q.B. 135; and for a 


case where a voluntary sewage rate was paid, see Minehead L.B. v. Luttrell, 
[1894] 2 Ch. 178. 
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pipes were put in before the local authority had acquired control 
of building; and it is only comparatively recently that local 
authorities have been able to control drainage by means of building 
byelaws. Many local authorities therefore sought to get rid of 
the liability by local Acts of Parliament. In the end, a general 
power was provided by section 19 of the Public Health Acts 
Amendment Act, 1890. This section could be “adopted,” that 
is, made applicable to any district, by the local authority of that 
district with the consent of the Local Government Board, or 
later, of the Minister of Health. 
Section 19 was as follows— 


“(x1) Where two or more houses belonging to different 
owners are connected with a public sewer by a single private 
drain, an application may be made under section 41 of the 
Public Health Act, 1875 (relating to complaints as to nuisances 
from drains), and the local authority may recover any expense 
incurred by them in executing any works under the powers 
conferred on them by that section from the owners of the 
houses in such shares and proportions as shall be settled by 
their surveyor or (in case of dispute) by a court of summary 
jurisdiction. 

(2) Such expenses may be recovered summarily or may be; 
declared by the urban authority to be private improvement 
expenses under the Public Health Acts, and may be recovered 
accordingly. 

(3) For the purposes of this section the expression “drain” 
includes a drain used for the drainage of more than one 
building.” 

Section 41 of the Act of 1875 thus incorporated provided that 
on. complaint the local authority might investigate a nuisance 
and order the owner to execute the necessary works. If the owner 
failed to do so, the local authority might execute the works and 
recover the expenses from the owner. 

The general purpose of this provision was clear enough. To 
go back to our diagram, if the houses A and B are in different 
ownership, then the pipe CD is to be regarded as a “‘single private 
drain,” and the owners of A and B are to be made liable for the 
cost of any works necessary to abate a nuisance in the pipe. 
Probably, it was this simple case which the draughtsman had 
in mind; yet a little consideration shows that the case need not 
be so simple. In the first place, why did he insist that the houses 
must. belong to separate owners? If the two houses belong to 
the same owner, the pipe CD is still a “sewer” and the cost of 
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maintaining or repairing it falls on the local authority. If separate 
owners of A and B are to be responsible for the cost of repairing 
defects, then logically a common owner of both ought also to be 
liable. Presumably the answer is that the draughtsman thought 
that the pipe was a drain and not a sewer. It is clear, however, 
that the courts could not say that “Parliament” had made a 
mistake and correct it by reading “‘ belonging to different owners” 
as “whether belonging to different owners or not.” 

Again, what is the distinction sought to be drawn between 
a “single private drain” and a. “public sewer”? Under the Act 
of 1875 what is referred to in the section of the Act of 1890 as 
a single private drain was in fact a sewer; and because it was a 
sewer it vested in the local authority and might therefore be 
described as ‘‘public.” The pipe PQ, for instance, might be 
regarded as a single private drain; and so might any other 
sewer. If it was meant that a-sewer was public if it was provided 
by the builders, then the draughtsmen should have said so; and 
in any case in most building developments not already along the 
line of a main sewer the builder himself provided the sewer, 
whether it passed through the curtilages of the houses, or under 
a private street (which was usually taken over by the local 
authority so as to become a highway repairable by the inhabitants 
t large), or with the consent of the local authority under an 
isting highway. 
These two examples do not exhaust the difficulties. They are 
ever, enough to show that the courts had no easy task when 
y were called upon to interpret the section, The drafting left 
ch to be desired. Nevertheless, it was the task of the courts 
d some solution. Moreover, a solution was required quickly. 
r the section was widely adopted, with the result that until 
some authoritative interpretation was given local authorities and 
owners of houses did not know the nature and extent of their 
obligations. It is the purpose of this essay to demonstrate how 
far the courts satisfied the task thus thrust upon them. 









II 


We must begin with Travis v. Uttley, though it was a case to 
which the Act of 1890 did not apply. Three houses in the same 
ownership drained into one pipe which connected with a sewer. 
The owner was summoned for nuisance caused by the escape of 
sewage from the pipe. Section 19 was mentioned by counsel but 
not by the court, and it was rightly held that the pipe was a 


2 [1894] 1 Q.B. 233. 
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sewer for which the local authority and not the owner of the 
houses was responsible. Wright, J. thought it absurd that the 
Act of 1875 should “take away property” from the owner and 
that the local authority should have to repair it; but he con- 
sidered that the statute was plain. It certainly was plain; and 
as to the absurdity of taking away property rights, it has to be 
remembered that this provision first occurred in the Public Health 
Act, 1848, and that property owners even in 1848 were always 
willing to give up property which involved more burden than 
profit; they did not give up the sewers from which they made a 
profit. 

In Self v. Hove Commissioners? we find a drainage system 
similar to that in the plan. Here there were two houses (A and 
B) in different ownership, and the leg of the “Y” (the pipe CD) 
was defective. Section 19 was in force in the district, and the 
local authority served a notice upon one of the owners to repair 
the defect. He did so, and then sought to recover from the local 
authority on the ground that he had done work under their 
compulsion. Counsel said that section 19 did not apply to the 
district in Travis v. Uitley, but this assertion was stated in a 
footnote to the present report not to be true. Obviously, the 
reason for the court’s paying no attention to section Ig in that 
case was that the three houses were in the same ownership. | 
the present case the court interpreted section 19 quite strict 
and said that since the liability under the section was upon 
owners, no action lay. Wills J. for some reason unexplai 
went on to consider what would have been the positior 
section 19 had not applied; and Wright J., who had been 
of the judges who decided Travis v. Uilley said that he wo 
like to see that case considered by the Court of Appeal—thou 
what the Court of Appeal could have done other than that which 
Wright J. himself had done, he did not explain. 

In Hill v. Hair’, several houses in differént ownership drained 
into a brick drain and thence into a ditch, which had been con- 
verted into a sewer in 1853. An owner was served with a notice 
to abate a nuisance in the brick drain, and as he did not comply 
he was summoned. It was said by counsel that until Travis v. 
Uitley such drains were treated as private. This assertion simply 
was not true; the whole purpose of the local Act clauses which 
were generalised in section rọ of the Act of 1890 was to place 
the liability on the owners because the drains were being treated 
as sewers, as the Act of 1875 provided; possibly counsel was 


1 (1895) x Q.B. 685. 
4 [1895] 1 Q.B. 906. 
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presuming on the ignorance of the court. Certainly something 
misled the court; for it was held that on the passing of the Public 
Health Act, 1848, the brick drain became a sewer, and that. 
neither a local Act in force in the district nor section 1g of the 
Act of 1890 converted such sewers into private drains. This was 
in flat contradiction to the decision in Self v. Hove Commissioners. 
The Law Journal report of that case’ was quoted to show that 
there the two houses were within the same curtilage. What 
difference that made was not explained. If a drain common to 
_ two housés within the same curtilage can be a drain and not a 
sewer (a question still not decided®), it is because the two houses 
are two buildings within the same curtilage, so that the pipe is 
a drain within the meaning of section 4 of the Public Health 
Act, 1875, whereas the case was decided under section rg of the 
Act of 1890. In any case, Channell Q. C., who was counsel in 
both cases, stated that the report ‘was wrong, as it obviously 
must have been. Cave J. went on to say that if the two houses 
were not within the same curtilage he did not understand the 
observations of Wills J. With this remark some sympathy must 
, be felt; for as Wills J. decided the earlier case on the basis of 
\ section I9, there was no reason for him to consider what would 
o been the situation if that section had not applied. Finally, 
Cave J. suggested that perhaps section 19 was passed because 
_ there are drains draining two or more houses which are not 
ewers. This referred primarily to drains made for profit; but 
rit liability to maintain such drains is vested in the owner because 
ugt was not transferred by section 13 of the Public Health Act, 
AOE: Consequently, section 19 did not apply and was not 
ar ‘intended to apply to such drains. 
» The result was a direct contradiction between Self v. Hove 
` Commissioners and Hill v. Hair. Accordingly, it became necessary 
for the courts to clear up the confusion. In Bradford v. Eastbourne 
Corporation,’ six houses were drained by a common pipe running 
in private property until it met a road, where it joined a sewer. 
There being a nuisance in this common pipe, notice was served 
upon the separate owners of the houses. They failed to obey, 
the local authority did the work, and sought to recover the cost 
from the owners. The appellant, one of the owners, contested 
liability. Lord Russell of- Killowen C. J. reconsidered the whole 
branch of the law. In Travis v. Uttley, he said, the houses be- 
longed to one owner, so that section 19 of the Act of 1890 did not 


& 64 L.J.Q.B. 217 at p. 218. 
$ See the remarks of Lord Alverstone in Harris v. Scurfield (1904), 68 J.P. ze: 
T [1896] 2 Q.B. 205. 
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apply. In Self v. Hove Commissioners, on the other hand, the 
houses belonged to different owners, so that section 19 did apply. 
The difficulty that a single private drain under the Act of 1890 
was a sewer under the Act of 1875 was met by the assertion that 
the Act of 1890 for the purposes of section 19, and for those 
purposes only, widened the definition of drain in section 4 of the 
Act of 1875. The pipe vested in the local authority as a sewer, 
but the liability to repair this sewer was transferred to the 
owners by section 19 of the Act of 1890. A “private drain” 
means “a drain originally constructed for the drainage of one 
or more houses, as distinct from a drain or sewer which any 
member of the public may have a right to use by connecting 
with it the drain from his own house.” (This is certainly too 
wide. Any person had the right to connect his drain with any 
sewer, though of course he had no right to trespass for the purpose. 
For instance, if the common pipe from the houses of A and B 
passed through X’s property, any other person could by arrange- | 
ment with X connect his house with the pipe under section 21 
of the Public Health Act, 1875, providing that he satisfied the 
conditions of that section as to notice to the local authority, etc., 
for the pipe was a sewer.) Accordingly, Self v. Hove Commissioners s 
was followed in preference to Hill v. Hair. Wills J. agreed. Thef 
pipe was a sewer but was a private drain for the purposes o 
section 19. “A public sewer is obviously meant here to indicats 
a sewer which serves the public generally, and has or may haye 
an indefinite number of houses connected with it, either directly 
or because branch sewers come into it; whereas the ‘private 
drain’ serving two or more houses is that of which the natural 
-use is confined to those houses, and with which other houses 
belonging to other owners could not be connected without the 
consent of the persons through whose land it runs.” (But, on 
this basis a public sewer might run through private property, so 
that connections could not be made with it without the consent 
of a person through whose property the sewer ran.) He had 
looked up the file of Travis v. Utiley, and it was clearly a case 
in which the two houses belonged to the same owner; but he 
admitted that a passage in his judgment in that case was 
erroneous. 

So in 1897 the position was that the two Divisional Courts 
had given one interpretation and a third had given another. 
But lest the application of the statute be made too easy for local 
‘authorities, another Divisional Court proceeded in R. v. Hastings 
Corporation® to find a further difficulty. Section 19 of the Act 


8 [1897] 1 Q.B. 46. 
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of 1890 incorporated section 41 of the Act of 1875. That section 
provided— i 
“On the written application of any person to a local 
authority, stating that any drain... on or belonging to 
any premises within their district is a nuisance or injurious 
to health (but not otherwise), the local authority may, by 
writing, empower their surveyor or inspector of nuisances, 
after twenty-four hours’ written notice to the occupier of 
such premises, or in case of emergency without such notice, 
to enter such premises, with or without assistants, and cause 
the ground to be opened, and examine such drain.... If 
the drain ... shall appear to be in bad condition or to 
require alteration or amendment, the local authority shall 
forthwith cause notice in writing to be given to the owner 
or occupier of the premises requiring him forthwith or within 
a reasonable time therein specified to do the necessary works; 
and if such notice is not complied with, the person to whom 
it is given shall be liable to a penalty .. . and the local 
authority may, if they think fit execute such works, and may 
recover in a summary manner from the owner the expenses 
incurred by them in so doing, or may by order declare the 
same to be private improvement expenses.” 


In the present case, a mandamus was sought to compel the 
lcal authority to repair a drain which took the drainage of 
stvera houses, on the ground that it was a sewer which they 
were liable to repair under section 13 of the Act of 1875. A 
mandamus was granted. Grantham J. said that Bradford v. 
Eastbourne Corporation did not apply, because section 41 of the 
Act of 1875 was applicable only “on the written application of 
of any person to a local authority,” and here there was no such 
application. 

On this basis, section 19 meant only that if some person 
complained, then, presumably, the local authority had to cause 
the drain to be inspected, and if then it was found that the drain 
` was defective, the authority could serve notice upon the owners, 
and, in default, do the work at their expense. But if no such 
complaint was made, even where the drain was obviously defective 
the local authority was under a statutory duty to maintain. 
Wright J., while agreeing that the liability was upon the local 
authority, doubted whether mandamus was available as a remedy. 
A later decision of the House of Lords® showed that the remedy 
for breaches of duty under this Part of the Act of 1875 was an 


® Pasmore v. Oswaldtwistle U.D.C., [1898] A.C, 387. 


120 MODERN LAW REVIEW Sept., 1937 





application to the Local Government Board and not mandamus. 
R. v. Hastings Corporation was thus overruled; but the decision 
stood in so far as it implied that the duty was upon the local 
authority-and not upon the owners. It is to be noted, also, that 
Wright J. quoted Hill v. Hair with approval and seemed to 
assume that all the previous decisions were valid. In Seal v. 
Merthyr Tydfil U.D.C.,° however, Bradford v. Eastbourne 
Corporation was followed and Hill v. Hair was not followed by 
Cave J., who had been one of the court which decided the latter 
case. 

Lancaster v. Barnes U.D.C.44 was an opportunity to create 
further confusion. Here the common pipe drained five houses, 
three of which were in one ownership and the others in another. 
The opportunity was not taken, and it was held that a notice 
to repair by the local authority was valid, though neither owner 
could relay the pipe without the consent of the other. With 
Thompson v. Eccles Corporation, however, we go back to Hill 
v. Hair. Complaint was made that the defendant had failed to 
comply with a notice under section 19 of the Act of 1890 and 
section 4I of the Act of 1875. He owned seven houses which 
drained into a nine-inch pipe running through and under the 
cellars. This was a continuation of a six-inch pipe which passed 
through and under two other sets of houses. The blocks of 
houses were separated only by private passages, so that neither 
pipe ran under a road. Lord Alverstone C. J. began by expressizig 
the hope that “the Court of Appeal or the House of Lords may 
be able, by sweeping away some of the conflicting decisions upon 
this subject, to reduce the law to a logical system, or else that 
Act of 1890 may be amended, by the insertion of a definition of 
the expression ‘single private drain’.” He then said that the 
nine-inch pipe was a sewer under the Act of 1875, that the decision 
in Bradford v. Eastbourne Corporation was “absurd and ridiculous,” 
that Parliament did not intend that the question of lability 
should depend on whether the houses were in the same or in 
different ownership, and that the liability was upon the local 
authority. Darling J. found himself unable to come to a con- 
clusion, and left the decision to Channell J. The last-named, 
who had had considerable experience in this branch of the law, 
said that “ belonging to different owners” meant “‘ not all belonging 
to the same owner,” but nevertheless followed Hill v. Hair. 

This decision was followed almost immediately by a remarkable 


10 [1897] 1 Q.B. 543. 
11 [r898] 1 Q.B. 855. 
12 frgo4] 2 K.B. r. 
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case before Channell J. alone. In Haedicke v. Friern Barnet 
U.D.C., the facts were much the same. Four houses in one 
ownership and sixteen houses belonging to other owners drained 
into a single pipe on private ground. A nuisance notice was 
issued under section 94 of the Act of 1875. The plaintiff did the 
work under protest and sought to recover the cost from the local 
authority. Channell J. decided that a promise to pay was implied 
and that the duty to repair was on the local authority apart from 
section 19. The question, therefore, was as to the effect of section 
19. He now examined the cases again—or, rather, examined 
them for the first time; for he made the remarkable admission 
that in Thompson v. Eccles Corporation the court did not have 
before it the full report in Bradford v. Eastbourne Corporation. 
He still thought that the section was intended to apply to drains 
which were not sewers, but admitted that this view was not in 
accordance with the Eastbourne case. Accordingly, he held that 
if the local authority had proceeded under section 41 the plaintiff 
could not have recovered. Since the proceedings had been under 
section 94, the plaintiff could recover, following the principle 
of R. v. Hastings Corporation. 

Confusion being thus made worse confounded, both authorities 
appealed to the Court of Appeal, which took the two cases 
together.4 Exactly how Thompson v. Eccles Corporation got to 
the Court of Appeal is a matter of conjecture. It originated in 

application for a penalty under section 4x of the Act of 1875, 
but the justices in fact made an order (which in all probability 
they had no power to make) under section 96 of the Act, the 
effect of the order being to compel the defendant to do the work. 
In either case, the question was a “‘criminal cause or matter” 
over which the Court of Appeal had no jurisdiction. One com- 
mentator therefore suggested “that the appeal was heard—as 
according to Channell J. the case in the Divisional Court was 
decided—by inadvertence.’’!6 However, the case was heard, and 
it was held that the decision in Bradford v. Eastbourne Corporation 
was correct. Hill v. Hair was accordingly overruled at last. 
The Court also reversed the decision in the Friern Darnet case. 
The obligation as between the owner and the local authority was 
by section 19 placed on the owner. The decision of Channell J. 
was based on a technicality and “we ought not to strain after 
these technicalities.” Since the burden of repair was upon the 

13 [1904] 2 K.B. 807, 

14 [1905] 1 K.B. rio. 

15 Proceedings under the niusance clauses, which include section 96, had 


been held to be criminal : R. v. Whitchurch (1881), 7 Q.B.D. 534, and other cases 
16 See the note in 3 L.G.R. at p. 39. 
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plaintiff, she was debarred from saying that the work was done 
at the request of the local authority and on its behalf. 

In the meantime, the Divisional Court had dealt with another 
case. In Jackson v. Wimbledon U.D.C.” a drain common to six- 
teen houses in a terrace, numbered 51 to 8r (odd numbers only), 
inclusive, was found to be defective. The twelve houses numbered 
5I to 73 (odd numbers), inclusive, belonged to the appellant. 
No. 75 belonged to another owner, and numbers 77 to 81 belonged 
to a third owner. This drain was connected with the main sewer 
by a pipe running between numbers 73 and 75. Thus, the houses 
belonging to the appellant were on the one side of this com- 
munication pipe, and the houses belonging to other owners were 
on the other side. In other words, the pipe which ran through 
the appellant’s property drained twelve houses in the same 
ownership; the sewage then passed into a pipe which took the 
_ drainage of four other houses which did not belong to the appellant. 

The local authority took the steps prescribed by section 4x of 
the Act of 1875, and as the appellant failed to do his part of the 
work, they sought to recover the cost from him. The appellant 
contended that the pipe which drained his houses only was not 
within section 19 because all the houses were in the same owner- 
ship; and the Divisional Court agreed with him. This Divisional 
Court included Lord Alverstone C. J., who also presided over 


Thompson v. Eccles Corporation three weeks later, but also; 


included Wills J., who had been a member of the court which: 
decided Bradford v. Eastbourne Corporation. Perhaps for this 
reason Lord Alverstone said that the Eastbourne case had been 
of great assistance, though in the Eccles case three weeks later 
he said that that decision produced a conclusion which was 
“absurd and ridiculous.” However, the only question in the 
present case was whether a part of a pipe which drained houses 


/ 


in the same ownership came within section 19; and it was held - 


that it did not. The Court of Appeal affirmed this decision after 
their decision in the Eccles and Friern Barnet cases. The effect 
of the decision was to hold that part of a single pipe was a single 
private drain, while another part was a sewer and not a single 
private drain; this composite pipe was connected with a sewer 
‘by another single private drain. 

Obviously this raised all sorts of questions. For instance, if 
a pipe first drained three houses belonging to A and then three 
_ houses belonging to B, it was not a single private drain under 
A’s houses, but was a single private diain under B’s houses. 


17 [1904] 2 K.B. 359. 
18 [1905] 2 K.B. 27. 
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Again, any sewer must begin somewhere. So long as it took the 
drainage from houses owned by one person, it was, apparently, 
a sewer, but after that did it remain a sewer or did it become a 
single private drain? An even more complicated problem was 
created by Wood Green U.D.C. v. Joseph.” There a terrace of 
houses was drained in pairs, each pair having a drainage system 
on the familiar “Y” principle explained at the beginning of this 
essay. The feet of the Y’s were joined by a single pipe (i.e. the 
pipe PQ in our sketch) in private ground. Joseph owned three 
pairs of the houses, and it was therefore obvious that the legs of 
the Ys (i.e. the pipes similar to CD in our sketch) were in his case 
sewers and not single private drains. The council contended, 
however, that since the drainage of -the other houses of the 
terrace, owned by different persons, passed into the pipe PQ, that 
pipe was a single private drain, and called upon all the owners 
to repair the pipe. The owners defaulting, the council did the 
work and sought to recover the cost from the owners. Joseph 
refused to pay his share, contending in the first place that the 
original complaint had come from the council’s own surveyor of 
nuisances, so that there was no complaint under section 41, and 
in the second place that the pipe did not connect his houses 
with the public sewer, but connected a sewer (i.e. the pipe CD) 
with the public sewer, and so was not within section 19. 
The Divisional Court rejected the first contention but upheld 
he second. Lord Alverstone C. J. gave the judgment of the Court, 
d said that “when we get sewers communicating with a pipe, 
Gr, in other words, a pipe receiving the drainage of several sewers, 
it does require some good reason or legal ground for saying that 
the pipe which the sewers go into is not a sewer.” It is possible 
that this had been the situation in Bradford v. Eastbourne 
Corporation; but as nobody regarded the question as important 
in 1896, the report does not state whether the houses were drained 
separately or in pairs, or if they were in pairs, whether there was 
a common owner to one pair. Nor were these facts mentioned in 
Thompson v. Eccles Corporation. There the report rather suggests 
that the pipe in question received the drainage of two blocks of 
houses first, and that the houses in each block were in the same 
ownership. If this was so, the six-inch pipe in that case was a 
sewer, and it seems to follow that the nine-inch pipe which was 
the subject of the case was a sewer, for all the houses draining 
directly into the nine-inch pipe were in the same ownership. In 
other words, the Divisional Court found reasons to distinguish 
this case from those cases by assuming facts that were not stated 


19 (1905) 3 L.G.R. 1147. 
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in the previous cases because nobody thought that they mattered. 
Again, the whole assumption of the decision in Jackson v. 
Wimbledon U.D.C., was that two pipes drained into a single 
private drain. One of these was held to be a sewer; therefore 
the common pipe could not, under the present decision, be a 
single private drain. In other words, Jackson's case was decided 
by Lord Alverstone C. J. and his colleagues on completely false 
assumptions. 

Naturally, the local authority took Josephs case to the 
Court of Appeal.2° That Court apparently thought that the 
simplest plan was to look at none of the cases and to read section 
19 instead. The section applies “where two or more houses 
belonging to different owners are connected with a public sewer 
by a single private drain.” Were these houses connected with a 
public sewer by a single private drain? No, said the Court. The 
pipe connected a sewer with a sewer. That statement was of 
course true; but then houses are rarely connected directly with 
the public sewer by a single private drain. Each house has its 
own drain, so that the houses are connected with the public 
sewer by a drain, and a conduit which may be described as a sewer 
or a single private drain according as one reads the cases. The 
assumption in Jackson v. Wimbledon U.D.C. was that houses could ( 
be connected by drains, a sewer, and a single private drain. ( 

Again the Wood Green Council were not satisfied, and for 
the first time the House of Lords was asked to give assistance.24 
Lord Ashbourne thought that both the Divisional Court and the 
Court of Appeal were right. However, the rest of the House 
affirmed the decision on a ground which had nothing whatever 
to do with the previous cases, which had never been mentioned 
in any of the earlier judgments, and which apparently had not 
been put by counsel in any, of the arguments. They said in effect 
that section 19 applied section 41 of the Act of 1875. Section 41 
prescribed the machinery by which owners may be compelled to 
discharge the obligation in section 40 to keep drains in repair. 
These sections form part of a group of sections giving powers to 

_local authorities as to the drainage of houses. They refer, there- 
fore, to drains which the local authority had compelled the owners 
to provide. That is, section 19 applied only where the local 
authority had compelled the owner of an undrained house to 
put in drains under section 23 of tie Act of 1875, or to new 

_ houses in urban districts, as to which the local authority had 
power to compel drainage under section 25 of that Act. As the 


20 [1907] 1 K.B. 182. 
a1 [1908] A.C. 419. 
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pipe in question did not appear to have been so provided (though 
nobody had given evidence on this point because nobody until 
then had suggested that it was material}, it was a sewer and not 
a single private drain. This settled matters; but in order not to 
leave the Court of Appeal decision standing so far as drains under 
sections 23 and 25 were concerned, it was decided that the pipe 
did connect the houses with the public sewer, and that the Court 
of Appeal was wrong on this point. 

So, eighteen years after the Act of r890 was passed, it was 
held that section 19 did not apply to most of the situations to 
which everybody thought it applied, and that all the previous 
litigation had proceeded on completely false assumptions. It 
should be added that the limitation of the section to houses pro- 
vided under sections 23 and 25 had an even more restrictive etfect 
than appears on the surface; because for many years local 
authorities in many parts of the country had made separate 
agreements. whenever a builder wanted to connect houses with 
the local authority’s sewers. Under those agreements the owner 
covenanted to repair the common pipes, whether they were or 
were not sewers. Generally speaking, section rg was required for 
old houses; and it was exactly to these houses that the House 
of Lords refused to apply it. 

There is little more to be said, for the House of Lords had in 

ffect torpedoed the section. Kingston-upon-Hull Corporation v. 

ovth-Eastern Railway Co., was a case under a local Act. The 
Gorporation had realised in 1903 that section 19 of the Act of 
it gave more trouble than it was worth, and hke many other 
local authorities they had secured the repeal of the section, so far as 
it applied to their district, and the substitution of a section which 
made no difference between houses in different ownership and in 
the same ownership. Naturally they could not in 1903 provide 
against the rule laid down by the House of Lords in Wood Green 
U.D.C. v. Joseph in 1908, but the houses in question were pro- 
vided with drains under section 23 of the Act of 1875, so that no 
difficulty arose on that ground. The interest of the decision is 
that the whole case turned on the question whether a cul-de-sac 
had or had not been dedicated to the public. It was held that 
it had not, and that in any case the common drain to all the houses 
was a “single private drain” and not a “public sewer.” 

The Courts rendered their swan-song on this subject in Hill 
v. Aldershot Corporation. It was a case which would have been 
regarded as perfectly simple between 1896 and 1908 (assuming 


a2 [r916] 1 Ch. 31. 
23 [1933] 1 K.B. 259. 
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that Hill v. Hair was disregarded as being nonsense, as it was). 
Here were fifteen houses in a row, each drained by a single pipe 
into a common pipe which we will call XY, and thence into a 
public sewer under the highway. The three houses at the be- 
ginning of XY were owned by the appellants, and the rest by 
. different owners. The question was whether XY was a single 
private drain, and the case went to the Court of Appeal. 

A new generation of judges was called upon to unravel a 
tangle of case law. One of them did not mince his words. Scrutton 
L.J. said: : 


“If I had a free hand to construe the statutes without 
reference tothe decisions I should probably have arrived at 
a different conclusion from that which I have with some 
difficulty reached. Such a decision would no doubt be wel- 
comed by various non-judicial writers who have protested. 
against too careful adherence to the principle known as stare 
decisis, following decisions of co-ordinate and superior courts, 

- though one does not agree with them. But, in my view, 
liberty to decide each case as one thinks right without regard 
to principles laid down in previous similar cases would only 
result in a completely uncertain law, in which no citizen / 
would know his rights or liabilities until he knew before what 
judge his case would come, and could guess what view that’ 
judge would take on a consideration of the matter without 
any regard to previous decisions. . . .The statutes being 
‘difficult to work, the decisions on particular facts are chaotic 
and contradictory to a degree.” 


' _ He then considered Bradford v. Eastbourne Corporation, the 
Eccles and Friern Barnet cases, and finally the Wood Green case. 
As to the distinctions made by Lord Alverstone in the Divisional 
Court in that case, he said that they were distinctions “which I 
have not been fortunate enough to understand; I think the real 
truth is he did not like the decisions, he thought they led to 
unreasonable results, and he declined to follow the Court of 
Appeal.” As to the main point.of the decision of the House of 
Lords in that case, “I have great difficulty in following the 
decision. If Mr. Glen, one of the counsel in the case, is correct 
in stating, as he does in his work on Public Health . . . that it 
‘was based on a ground which had not been mentioned by any 
of the Courts below, or in the arguments of either of the parties 
at any stage of the case,’ my difficulty is intelligible.” He thought, 
“with respect,” that the intention of section 19 was the opposite _ 
of that stated by the House of Lords. However, he had to follow 
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it, and decided with some doubt that it meant that a pipe on 
private land draining six houses in different ownership is a single 
private drain, but that if two of the houses are owned by the same 
person it is a sewer repairable by the local authority. ‘‘ This, 
with all respect to the Legislature, or those who so decided, seems 
to be an absurd result.”’ 

Lawrence L.J. examined even more of the cases before he 
came to the House of Lords decision and confessed to having 
found it difficult completely to follow the reasoning of the House 
of Lords. In particular, he refers to one passage in the majority 
judgment which “had overlooked the fact that section 19 of the 
Act of 1890 does not apply to houses drained into cesspools,”’ 
though the judgment laid stress on the fact. The present case as 
stated to the court apparently ignored the decision of the House 
of Lords, for it did not show whether the houses had been pro- 
vided under sections 23 and 25 or not. He did not appreciate 
why sections 23 and 25 had anything to do with it, but according 
to the House of Lords they did. Accordingly, he agreed that on 
the facts as stated the pipe was not a single private drain. Greer 
L.J. did not attempt to deal with the cases. He decided simply 
on the ground that it was not shown that the pipe was inserted 
in accordance with section 23 or section 25. ‘‘This view of the 

ase relieves me of the very difficult task of trying to harmonise 
he various decisions of the Divisional Courts and the Court of 
Appeal on this debatable question, and, if they are incapable of 
being harmonised, of pointing out which of them are right and 
which of them are wrong—a difficult task, which my brethen 
have essayed with great diligence, but, as I read their judgments, 
with negative-results.”’ 

So, Hill v. Aldershot Corporation brought the matter no 
further forward. One point only was clear, that the section did 
not apply unless the pipe was put in at the order of the local 
authority under section 23 or section 25 of the Act of 1875. The 
opportunity for changing the law came in 1936. The Local 
Government and Public Health Consolidation Committee*4 recom- 
mended the complete abandonment of the rule that a sewer 
vests automatically in the local authority. The Public Health 
Act, 1936, has given effect to this recommendation. Existing 
sewers become “public sewers,” and in future sewers will not 
vest until after a declaration of vesting by the local authority. 
In the absence of such a declaration they will be “private sewers” 
repairable by the owners. In certain cases of old sewers, the local 
authority can recover the cost of maintenance from the owners; 

44 Second Interim Report (Cmd. 5059 1935) pp. 26-32. 
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but the language of section 19 of the Act of 1890 is not repeated, 
and in effect the Act reverses the decision in the Wood Green and 
Aldershot cases. The Report does not say that those cases were 
wrongly decided, but remarks, “we have attempted to draft the 
clause so as to give effect to the view which we think . . . the 
legislature may fairly be presumed to have accepted.”’**—which is 
in substance to say that the courts have given effect to a view 
which Parliament did not intend. 


III 


In drawing conclusions let us not forget that the clause was 
badly drafted. It must however be remembered in defence of the 
draftsman that the law of Public Health grew up gradually as 
public opinion overbore the vested interests of property owners. 
Only a cholera epidemic enabled reformers like Sir Edwin 
Chadwick to persuade Parliament that latssez-faire did not mean 
that property owners could kill thousands of their fellow-men 
.by polluting the water that they drank and the air that they 
breathed. Only another cholera epidemic produced the great / 
Royal Sanitary Commission of 1869 to 1871 and pushed through? 
under a Conservative Government the legislation which vs 
consolidated in the Act of 1875. Much of the legislation was 
therefore a compromise and in consequence obscure. Moreover, 
the great laboratory of public health legislation was not in Parlia- 
ment or in Whitehall; it was in the towns, where local reformers, 
mostly Radicals, induced the electorate to realise that public 
health means life. The work done by the Radical mayor of 
Birmingham, Joseph Chamberlain, is known to history because 
Chamberlain became an imperialist politician. But Chamberlain 
came late in the day. He saw that local authorities must supply 
water as they supplied sewers. The real reformers were those 
who saw that-local authorities must provide sewers and control 
drains. Large parts of the general Public Health Acts were based 
on local clauses drafted by obscure town clerks. Section 19 of 
the Act of 1890 was one of those parts. 

The idea behind section Ig was simple. The chief blame for 
the absurdities of the case law summarised in this article must 
rest on the judicial system. Whatever be the difficulty of the 
interpretation, it is the duty of the courts to find a meaning 
which accords with the general idea of Parliament, to express 
in concrete decisions the “intention of Parliament.” In such a 


26 Cmd. 5059, p. 3I. 
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problem as that which we are discussing, a determination is 
required quickly. Drains and sewers are always producing defects. 
A single crack in a single sewer may cause the death of a hundred 
and the illness of a thousand. It is therefore necessary that people 
should know upon whom is to fall the cost. It was clear in 1890 
that the cost of repairing a drain fell upon the owner. It was the 
intention of Parliament that where houses in different ownership 
drained into a single private drain connecting the houses with a 
public sewer, the cost should again fall upon the owner. It was 
therefore the intention of Parliament that in other cases the cost 
should fall upon the local authority. The dividing line was not 
clear, and it was the business of the courts to draw it as quickly 
and as definitely as was possible. An ideal solution of a badly 
drafted statute is not to be expected . In any case, people cannot 
hold up their sewage for a hundred years while the judges go 
searching ideals through a maze of analogies, distinctions, 
inferences and deductions. Human physiology knows nothing 
of the antiquity of the common law. Sir William Holdsworth 
says that the case system “hits the golden mean between too 
much flexibility and too much rigidity, for it gives to the legal 
system the rigidity which it must have if it is to possess a definite 
body of principles, and the flexibility which it must have if it is 
to adapt itself to the needs of a changing society.” If those 
esponsible for public health law waited for the courts to hit the 
olden mean society would certainly change, and we should all 
» rigid. 

The interpretative function is essential; rigidity is given by 
he statutes, to which the courts are expected to pay some 
‘ttention. Stave decisis in the interpretation of statutes is useful 
i the courts set out to explain how the statutes are to be applied 


to individual situations of particular classes, if they keep con- 
“ stantly before them what the statute is intended to do, and, above 


all, if they come to conclusions quickly. 

In the series of cases considered above, the courts were very 
quickly asked to interpret the law. They began with a reasonable 
decision. But in the same year another court came to the opposite 
conclusion. This involved a further case in which a choice had 
to be made between two conflicting decisions, and the court was 
still near enough to the statute to decide the question intelligently. 
In the following year the same question came up in a slightly 
different way and received a contradictory decision, but another 
case in the same year came back to the section once more. That 
settled the matter for five years; but then two contradictory 

26 “Case Law,” 50 Law Quarterly Review, 193. 
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decisions were taken, in one of which the court could not be 
bothered to read what had become the leading case. These cases 


` went to the Court of Appeal, though it is impossible to explain 


the legal interpretation by which one of them got there. In the 
meantime another aspect of the same problem had been decided; 
and there were now three Court of Appeal decisions, fifteen years 
after the original enactment, which appeared to give an intelligible 
meaning to the section. This result had been achieved by the 
co-operation (if the word can be used) of ten superior courts, not 
to mention the inferior courts. 
However, the courts had not yet hit the golden mean, and in 
particular the last of the decisions had raised more problems 
than it solved. The next step was to find difficulties which nobody 
had assumed to exist, and which therefore had not been mentioned ` 
in the previous reports, but which made nonsense of those previous 
decisions. So we get a magnificent example of that process of 
“distinction” to which attention has recently been drawn. This 
is not the place.to discuss it, but this particular example appears 
to follow common form. The process of law is a process of 
generalisation. In order to generalise it is necessary to- omit 
certain facts as irrelevant. These facts are not mentioned in the 
reports.: Accordingly, a later court can generalise in a different 
way—can, so to speak, shuffle its cards differently. The result 
is that.new kinds of facts become relevant, and a case which is 
precisely the same on the former ‘‘relevant facts” becomes 
completely -different because different “relevant facts” are 
‘selected. In a later case a lord justice suggested that the reaso 
for the distinction was that the particular judge who made the ~ 
distinction made it because he did not like the early decisions— 
the kind of statement which is rarely found outside the American 
legal periodicals. If judges begin to “distinguish” because they 
do not like decisions’, where stands stare decisis? However, the 
Court of Appeal found a ‘different reason for agreeing with the 
decision in this case. Then at last the views of the most learned 
lawyers were sought—eighteen years after the enactment of the 
statute—and they decided the case on an argument which had 
not been mentioned by counsel or judge in any previous case, 
which had not been put before them by counsel, which was 
quite contrary to the views of the hundreds of experts who had 
had to put the statute into force, which was clearly not desired 
_ by the"local authorities, which later judges said that they could 
~ not understand, and which any unbiased person who had studied 
. the subject would say, with Lord Justice Scrutton, was exactly 
the opposite of what Parliament had intended. By this time, of 
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course, the original idea of the statute had been completely for- 
gotten by the courts. 

The result was completely to destroy the efficacy of the section. 
It applied within such narrow limits (though indeed nobody knew 
how it applied within those limits) that for the most part it was 
ignored. The problem received a solution in most places either 
by local Acts which restored the original intention, or by cove- 
nants by which liabilities were settled by agreement. Finally, 
after a war or so, a few depressions, a vast amount of social 
legislation, and a long period of experimentation, Parliament has 
quietly tried to express again and in different words the intention 
that it had forty-six years ago. If the draughtsman was a 
Yorkshireman he probably said, as he penned the appropriate 
section, “ Na’ then, make a mook o’ thaat.” 


W. Ivor JENNINGS. 


London School of Economics and Political 
Science (University of London) 
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THE INCIDENCE OF JURY TRIAL DURING 
THE PAST CENTURY 


GLANCE at the Index to Legal Periodicals shows that 
A attacks upon and defence of the jury system are frequent 

themes for legal writers. Any such discussion should have 
as a basis something more precise than a general statement about 
the declining use for juries, for unless a decline is stated quantita- 
tively it conveys very little meaning. This paper is in essence 
an analysis of statistics, its purpose being to show the incidence 
of jury trial quantitatively. Legislation and Rules of Court 
bearing upon jury trial are dealt with, but, for reasons given 
later, no attempt is made to evaluate modes of trial. 

As for the material, some criminal statistics can be found in 
the Parliamentary Papers of the early nineteenth century, but 
the system of judicial statistics came into operation in 1858 with 
an annual publication of both criminal and civil figures.’ The 
method of compiling criminal statistics was revised and a new 
series begun for the year 1892; the comparative tables were 
revised and carried back to 1874; a revised system of civil 
statistics commenced in 1894. The revised system was excellent. | 
During the war some small economy was effected, but the tables i 
were substantially in the old form. In 1922 a complete change 
occurred. The civil statistics, published separately, were reduced 
to a meagre size: this contemptible economy has continued, and 
from 1922 onwards we have little more than an annual pamphlet. 
The information given in the current civil statistics is quite 
inadequate for any serious study of our legal system. The criminal 
statistics appear better, but I have not used them intensively 
and may be mistaken. All statistical data in this paper have 
been extracted from the official statistics or have been calculated 
from that material. Gaps in the graph are due to lack of figures 
for the years omitted. 


Criminal Cases 

In the earlier part of the nineteenth century criminal offences 
in England could be classified as (x) Indictable offences, triable 
before a jury at Assizes or Quarter Sessions,? and (2) Non- 
indictable offences triable before justices of the peace sitting 


1 They have been published as Parliamentary Papers, except 1914 (Part II), 
IQI5, 1916, 1920 and 1921 which were published by the Stationery Office as 
non-Parliamentary Papers. 

2 The Old Bailey, or Central Criminal Court, is included in these terms, as 
it is the Assize Court for the London Area and Quarter Sessions for the City of 
London. The original criminal jurisdiction of the King’s Bench and of the House 
of Lords is numerically unimportant. 
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without a jury. Thus when a statute of 1827 (7 & 8 Geo. IV, 
c.29) recast our law of larceny and allied offences, the more 
serious offences were indictable but jurisdiction over some less 
_ serious offences was given to justices of the peace to exercise in 
a summary manner. For this summary jurisdiction the justices 
of the peace had no definite court, and the statute had to lay 
down the manner in which the jurisdiction was to be exercised. 
Since that time a great change has come about. As a result of 
the Summary Jurisdiction Act, 1848, and subsequent statutes, 
the summary jurisdiction of the justices of the peace has become 
a regular procedure in courts of Petty Sessions.? This reorganisa- 
tion of the duties of the justices of the peace has led to a vast 
increase in their jurisdiction. Criminal offences can now be classi- 
fied as : (1) Indictable offences which must be tried on indict- 
ment before a jury; (2) Indictable offences which can be tried 
either on indictment or summarily in Petty Sessions ; (3) Summary 
offences in which the accused can demand trial on indictment; 
(4) Summary offences triable only in Petty Sessions. 
' Group (3) requires little mention: it is provided by the 
Summary Jurisdiction Act, 1879, that in any summary offence 
(other than assault) punishable by more than three months’ 
imprisonment the accused can, before the charge is gone into, 
demand to be tried on indictment; if accused exercises this 
option, then Petty Sessions cannot determine the matter but 
must treat the case as a preliminary inquiry to see if the case 
should be sent for trial on indictment. 
The significant change is group (2), for it is the increase in 
e number of indictable offences tried summarily in Petty 
ssions that has resulted in a decrease in the use of juries in 
inal matters. The first inroad upon the old rule that an 














se of young offenders. In 1847 (10 & 11 Vict. c.82) it was pro- 
ed that simple larceny and offences punishable as simple 
eny by offenders under 14 years old should be tried summarily 
he justices of the peace saw fit and the parent or guardian of 
» child consented. In 1850 (13 & 14 Vict. c.37) the age was 
sed to 16. For adults the change vegins with the Criminal 
stice Act, 1855, providing that simple larceny not over five 
gs, or attempted larceny from the person or attempted 
ple larceny, should be triable in Petty Sessions if the justices 
e peace saw fit and the accused consented. In other offences 
e larceny group Petty Sessions was given power to sentence 
nce if the accused pleaded guilty. This legislation produced 
This expression is used here to include the Metropolitan Police Courts. 
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a drastic drop in the number of trials on indictment ; 
trials on indictment numbered 29,359, whilst for 1856 the ©.” 
was 19,437.4 Comparing the average of the five years pre~ g 
the year of the statute with the five years following, the decrease 
amounted to 34:9 per cont. The corresponding increase! in the 
work of Petty Sessions cannot be stated, since reliable seas 
of Petty Sessions were not then kept. 

The results were considered satisfactory, and this policy was 
extended by the Summary Jurisdiction Act, 1879. Subject to 
the safeguard that the justices of the peace must see fit and the 
accused (or his parent or guardian in the case of a young child) 
consents, summary trial might be used for a child under: 12 for 
any offence other than homicide, for offenders between 12 and 
16 for a wide variety of offences set out in a schedule, and for 
adults charged with larceny and allied offences where the subj ect 
matter did not exceed 4os. in value. The result was a further 
decline in the number of trials on indictment. Taking again the 
annual average for five years preceding and following this legis- 
lation, trials on indictment decreased by 1,116 a year, a decease 
of 7 per cent. Reliable statistics of Petty Sessions are available 
for this period, and these show an increase of indictable offences 
tried summarily of 8,764 a year, or 23:3 per cent. That is, the: 
decrease of jury trial and the increase of summary trial do no 
correspond: it was not simply a matter of a given number o 
cases being tried in one court rather than in another, but a ri 
in the total number of indictable charges. This might be-explain 
in terms of an increase in the incidence of crime, an increasi 
population, increasing efficiency of police forces, and other facto 
Such factors tend to give a steady rise, whereas here the figures t 
the total number of indictable offences, wherever tried, show a 
sudden rise after the statute came into force on Ist January 1880. 












1880 1882 1884 





1878 188r 











Year . 1877 








1876 














.| 1875 1879 1883 


Indictable offences] 49,996 54,993 | 60,724 | 60,620 | 63,268 














51,935 s,s 55.083 60,795 [s9589 











The conclusion is that people would not prosecute many offences” 
of small importance when such prosecutions involved trial by: 
jury with its attendant trouble and expense, but that given a 
simple quick and cheap procedure there was greater readiness to 
resort to the courts. 

* The figures given here, and used for the graph, are the numbers of persons 
for trial; it is inaccurate to refer to these figures as “trials,” since two or more 


- persons may be tried together, but it saves much repetition. Following the 
official statistics no distinction is made between pleas of guilty and of not guilty. 
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The Summary Jurisdiction Act, 1899, made further extensions. 
Adults became triable summarily for obtaining by false pretences 
and for some types of malicious damage, still with the 4os. limit. 
Summary trial of young offenders was also increased by this Act 
and by the Children Act, 1908. These changes appear to have 
had no marked effect on the proportion of jury trials. A decline 
of criminal jury trial from 1899-1900 is obvious on the graph, 
but this is a small fluctuation and the line is roughly level until 
1915. The Criminal Justice Administration Act, 1915, raised the 
figure of 40s. in the Acts of 1879 and 1899 to £20, and made 
further slight extensions. The effect of this statute is difficult to 
gauge. It will be seen that trials by jury fell drastically in the 
following years, but those were the war years. Whilst there was 
some increase in the number of indictable offences tried summarily, 
the large drop was in the number of. cases tried on indictment. 
In r916 trials on indictment were less than half the number of 
1914, and in 1917 and 1918 little more than half the 1914 figure. 
In the post-war years from 1919 stability was again reached, 
with the proportion of jury trials reduced from approximately 
20 per cent pre-war to 16 per cent post war. The Criminal 
Justice Act, 1925, extended summary trial very considerably, 
scheduling a large number of offences of various kinds.’ This 
schedule goes far beyond the larceny group and includes the less 
serious offences among most types of crime. Yet the effect has 

ot been any substantial reduction in the proportion of jury 
rials. The only sharp decline since the war occurred shortly 
efore the statute, and from the commencement of the statute 
st, June 1926) the proportion rose slightly until 1932 and has 
~ ìà declined slightly, representing a normal fluctuation. The 

anation appears to lie in an analysis of the figures of indictable 


$ sifences tried summarily. Although the list of these offences is 


TABLE I. INDICTABLE OFFENCES TRIED SUMMARILY 


Annual average for | I900—- | 1905- | 1910- | I915— | I920— | 1925- | 1930- 
years . . .| 1904 1909 I914 1919 1924 1929 1934 


Larceny and allied 
offences without 
violence. .| 44,680 | 49,123 | 48,632 | 48,266 | 47,451 | 52,265 | 54,664 


Other offences ; 955 | 1,204 | 2,335 | 3:469 | 2,912 | 4,226 | 5,816 


Percentage of 
larceny group .| 979 | 976 | 954 | 93°3 | 942 | 92°5 | 90°4 





5 The age for young offenders was fixed at 17 by Children and Young 
Persons Act, 1933, so that now all offences other than homicide committed by 
persons under 17 can be dealt with summarily. The current Criminal Statistics 
give in Appendix A a list of indictable offences, and in Appendix B a list of 
offences triable summarily, divided in (a) indictable, and (b) non-indictable. 
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now long and varied, it will be seen from Table I that the great 
bulk still consists of larceny and allied offences not involving 
, violence. The increase of “other offences” tried summarily under 
the Criminal Justice Act 1925 is apparent, yet its effect is numeri- 
cally less than the increase in small larcenies. If we turn to 
the total number of trials on indictment (Table II) there is an 


TABLE II. TRIALS ON INDICTMENT 


| 
Annual average for | 1900— | 1905— | 1910- | I9I5- | Ig20- | 1925- | 1930- 





years . : .| I904 1909 I9I4 I9IQ 1924 1929 1934 
Total offences -| 11,276 | I3,III | 12,646 | 6,079 | 8,494 | 7,510 | 9,067 


Larceny group, non- 
violent ; -| 5,449 | 6,322 | 6,191 | 2,552 | 3,084 | 2,25r | 2,566 


—_—_—_ | -  S O  O  | (OOO | | asaan uaaa 


Offences other than 
non-violent larceny 
group . -| 5,827 | 6,789 6,455 | 3,527 | 5,410 | 5,259 | 6,501 


obvious decline since pre-war years. When the non-violent 
larcenies are deducted, the number of trials on indictment since 
the war appears only slightly less than before the war. Thus 
whilst legislation of this century has undoubtedly led to a further 
decrease of jury trial in criminal matters, the most decisive element 
is the treatment of the larceny group. Appreciation of this point 
largely discounts the view that “The criminal jury is smouldering 
„to extinction without protest and with little debate.’’6 | 

It should be noted that when a defendant exercises his election 
between summary trial and trial on indictment the choice he has 
to make will be influenced by more than a preference for a mo 
of trial. Committal for trial involves waiting (perhaps in priso1 
and the possibility of a longer sentence if convicted. The scale 
are weighted in favour of summary trial.’ 

. x 

Civil Actions in the Superior Courts 

It is convenient here to distinguish between the position before 
and after the Judicature Acts 1873-5. In the earlier period it is 
safe to say that questions of fact at common law were normally 
tried by a jury. Certain ancient modes of trial were theoretically { 
possible at the beginning of the nineteenth century, but these 
were formally abolished. The power of common law courts to 
determine questions of fact without a jury is difficult to appraise. 

€ A remark cited by Howard, Criminal Justice in England, (1931) p. 310. 

* Howard, op. cit. p. 319 seg. discusses this question. More attention might 
oe 3 the advantages of wealthier defendants in getting legal advice at an 


8 Trial by battle, 59 Geo. III c.46 (1819); Wager of law, Civil Procedure 
Act, 1833; Real actions, Real Property Limitations Act, 1733. 
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Bacon’s Abridgment, under the title “Trial,” gives much authority 
for Trial by the Court, Trial by a Record, and Trial by a certificate ; 
the authority cited in the 1832 edition already looks archaic. 
The unsatisfactory position of actions for an account shows the 
general attitude towards trial by jury. Procedure in Chancery 
was too dilatory for relatively simple matters. Common law 
offered the action of account, in which the lability to account 
would be determined by judge or jury (according as it depended 
on fact or law) and the -account itself would be taken before 
auditors. Yet a plaintiff could sue in assumpsit, and insist on 
every item of the account being put before the jury, even when 
the Court considered such procedure to be quite absurd®. Chitty 
explained that legislative change was difficult because of ‘the 
antipathy to any invasion of the right of trial by jury,’*® and 
not until the Common Law Procedure Act, 1854, did the Court 
obtain power to send accounts to an arbitrator. The same statute 
provided that the parties to an action could agree in writing that 
the decision of an issue of fact should be tried by the Court, if 
the Court saw fit to allow such mode of trial. It must also be 
remembered that the system of pleading might result in an issue 
of law, in which case the matter might never reach a jury. 
The Matrimonial Causes Act, 1857, gave a right to trial by jury 
| of contested matters in the new jurisdiction established by that 
\Act. Jury trial was also extended to the Chancery Court by the 
Chancery Amendment Act, 1858, where the new power to give 
amages was supplemented by the possibility of having a jury 
tè assess those damages or determine matters of fact if the Court 
sdw fit. Very little use was made of this power, there being no 
juries at all in Chancery in 1867-8. There is difficulty in stating 
_the prevalence of jury trial prior to the Judicature Acts owing 
to the form of the statistics; it is however clear that at common 
law trial was by jury in well over go per cent of the cases 
tried. . 

The Judicature Acts 1873-5 were not intended to make any 
changes in trial by iury, and expressly. provided that Rules for 
practice made under these statutes should not affect the law 
relating to jurymen or juries.!? The first set of Rules, scheduled 
to the Act of 1875, is in no way restrictive of jury trial. These 
Rules were thoroughly overhauled and replaced by “The Rules 
of the Supreme Court, 1883.” Order XXXVI contained then, 
as it does now, the Rules as to mode of trial. The substance 


® Tomkins v. Willshear (1814) 5 Taunt. 431. 

10 Chitty, Practice (1834) i, 22. 

11 Holdsworth, History of English Law, 3rd.ed. ix, 298 seq. 
12 Judicature Act, 1875, s.20, and s.22 by implication. 
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was this: The Court or a judge had an unfettered discretion to 
order trial with or without a jury in (a) matters assigned to the 
Chancery Division, (b) any matter which before the Judicature 
Acts could be tried without a jury without consent of the parties 
(that is, all Chancery actions and old Admiralty actions), (c) any 
matter requiring any prolonged examination of documents or 
accounts or any scientific or local investigation which could not 
in the opinion of the Court conveniently be made with a jury. 
In other matters there was a right to trial by jury. It is material 
to note that “the rules under the Judicature Acts are rules of 
procedure. only, and were not intended to affect, and did not 
affect, the rights of the parties.”4* Hence, in the opinion of the 
judges, Order XXXVI did not take away any rights to jury trial 
that existed previously, but did give power to order a jury where 
previously the trial would have been by judge alone; on this 
view the effect of the rules was actually to extend the opportunity 
for jury trial. It is quite clear that these rules do not alter the 
old position except for (c) above: could the Court, prior to 1875, 
have ordered trial by judge alone in such cases? Lord Lindley 
said of this Rule that it ‘‘merely preserves the old practice of 
the common law Courts; there always was power in such actions 
as are there inentioned to order a trial without a jury.” Lord , 
Lindley cited no authority for this, and I have not been able to 
find any ;?” however, the framers of the Rules of 1883 knew the 
old practice, and Lord Lindley, who was called to the bar in 
1850, was not without experience of common law. 

A Departmental Committee on Juries, whose Report was 
published in 1913, proposed some restriction on the right to a 
jury, suggesting that the right should be limited to cases where 
both parties agreed or where a case involved personal character 
of a party. No change in the law was made until, as a result 
of the shortage of man-power in the later years of the war, the 
Juries Act, 1918, was passed. This provided that all matters in 


18 A distinction of practice was made in these cases, in that action of libel, 
slander, malicious prosecution, false imprisonment, seduction and breach of 
promise of marriage a jury could be obtained by giving notice, whereas in other 
actions an application had to be made. Since the application could not be refused 
the practice was changed, and “summons for directions” covered all cases. 

14 British South Africa Co. v. Companhia de Moçambique, [1893] A.C. 602, 
per Lord Herschell L.C. at 628, citing previous cases to the same effect. 

15 Jenkins v. Bushby, [1891] Ch.484, C.A. 

18 Jenkins v. Bushby, op.cit. at 490. 

7 Lord Lindley’s opinion hardly agrees with the view of the Court in 
Tomkins v. Willsheary (1814), 5 Taunt. 431, cited above. 

18 Cmd. 1913-6817, paragraph 288. Two members of the committee, R. S. 
Gwynne M.P. and E. Harrison K.C., did not agree with this proposal. The 
Minutes of Evidence, Cmd. 1913-6818, contain much cogent evidence in favour 
of the restriction of juries. 
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the High Court should be before a judge without a jury unless 
the Court saw fit to order a jury; however a right to jury trial 
was preserved in cases alleging fraud, or libel, slander, malicious 
prosecution, false imprisonment, seduction, breach of promise of 
marriage, or contested matters in divorce, or the heir at law ina 
probate action. The Juries Act, x918, was passed to have effect 
during the continuance of the war and for six months afterwards. 
Before the expiration of this act it was replaced by the Administra- 
tion of Justice Act, 1920, which in substance re-enacted the Juries 
Act, 1918.2° Bills were introduced in Parliament in 1923 and 
1924 for the restoration of jury trial; these were shelved on a 
government undertaking to deal with the matter?! and in 1925 
the Administration of Justice Act repealed the restriction of 1918 
and 1920, thus restoring the position that existed prior to the 
Juries Act, 1918. The Supreme Court of Judicature (Consolidation) 
Act, 1925, was subsequently passed to codify the existing statutes ; 
by s.99 (1) (4) Rules may be made for prescribing in what cases 
trials in the High Court are to be with a jury and in what cases 
they are to be without a jury, but by s.1or the Rules aré not to 
affect the law relating to jurymen or juries. As a consolidation 
act it was not intended to alter the law,” so that presumably 
jury trial cannot be restricted by the issue of new Rules.** Com- 

laints of the cost and delays in proceedings at common law led 
to the reintroduction of restrictive legislation in the Adminis- 
tration of Justice (Miscellaneous Provisions) Act, 1933.™ This 
applied only to the King’s Bench Division, and has taken away 
any absolute right to a jury. Jury trial is to be ordered where 
there is a charge of fraud, or the case is one of libel, slander, 
malicious prosecution, false imprisonment, seduction or breach 
of promise of marriage, unless the Court is of opinion that the 
trial requires any prolonged examination of documents or 
accounts or any scientific or local investigation which cannot be 
conveniently made with a jury. In other cases the Court has 
power to order a jury, and here it has recently been decided 
that the Court’s discretion is quite unfettered, there being no 


19 In all cases an application for a jury had to be made within short time 
limits; R.S.C. (Juries Act), 1918. 

20 The Act of 1920 provided that the judge and not the jury is to decide upon 
evidence of foreign law; this was re-enacted by S. 102 of the Consolidation 
Act, 1925. 

21 182 H.C.Deb. 5 s. 968. 

22 Gilbert v. Gilbert, [1928] P.r, in C.A. The Bill passed through all stages 
without a division: 186 H.C. Deb. 5 s. 2632. 

23 The New Procedure Rules, 1932, may conflict with this view, but I do 
not think the point was ever raised and it is of no importance since the changes 


- of 1933. 


24 See 279 H.C.Deb. 5 s. 1599 seg. Restriction of jury trial was recommended 
by the Business of the Courts Committee, Interim Report, March, 1933. 
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obligation on the applicant for a jury to show any special 
reason.” 
It may be useful to tabulate the dates of these changes. 


I. From 1875 to July 1918: nominally no change from the 
law of pre-Judicature Act days. 

2. July 1918 to October. 1925: restriction on jury trial in all 
High Court matters. 

3. October 1925 to September 1933: as during 1875 to July 
1918. 

A 4. September 1933 to present day: restriction on jury trial 

in Kings’ Bench Division. 


Relating these changes to the graph, we get the following 
points. In the King’s Bench Division, jury trial immediately 
after the Judicature Acts 1873-5 stood at what was probably 
its old level, but a definite decline began quite soon. The steepest 
decline was in 1883, although the Rules of 1883 did not come into 
. force until October of that year. The steep decline ended in 
1887, and from then until 1917 there was approximate stability, 
jury trials averaging rather less than half of the cases heard. 
The establishment of the Commercial List in 1895 does not appear 
to have any marked effect. The result of a decline in 1917 and 
of the 1918 legislation was to reduce jury trial to a very sm: 
figure, yet here a substantial recovery took place in the post-wa 
years although the war-time restrictions were still in force. Thé 
removal of these restrictions did not result in any great increase, 
The decline after 1932 is due to the New Procedure Rules (May 
1932), under which a jury is in practice not ordered, and the 
statute of 1933. The restrictive Rules of 1883, and the restrictive 
Acts of 1918 and 1933 all came into force when jury-trial was 
declining: the removal of restrictions occurred when jury-trial 
was recovering. It appears that the predilections of litigants and 
their advisers, and the opinions and influence of the judges, have 
brought about changes; statute has merely accentuated changes 
that were already taking place. The figures of probate and 
defended divorce cases support this view. The Probate court, 
having a tradition differing from that of common law, was little 
affected by the Judicature Acts. Figures for defended divorce 
are available from 1896, and from that time it will be seen that 
the popularity of juries in such cases was much the same as in 
the K.B.D. Juries in Probate declined steadily during the war, 
whilst juries in divorce flourished exceedingly and then declined 







25 Hope v. G.W.R. (1937), 53 T.L.R. 399, noted in Vol. No. L.Q.R., 209. This 
decision may lead to some increase in the number of jury trials. 
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suddenly in 1918; both reached their lowest point in 1921. The 
restrictive legislation did not apply to divorce and did not cover 
all probate cases: The influence of the judges was undoubtedly 
in favour of trial by judge alone, since the divorce list became 
much heavier in 1918, and heaviest of all in 1919 and 1920. The 
lightening of the divorce list in 1921 may have helped the move- 
ment of return to-juries in the divorce court. Both probate and 
divorce show increasing juries until 1926, and a substantial 
decline since then: the small use of juries in these courts during 
the last few years is not due to restrictive legislation, but to the 
simple fact that juries are not wanted. It is a pity that Assize 
figures cannot be compared with King’s Bench Division figures, 
but the mode of trial on Circuit has not been published since rg21 
and the Lord Chancellors Department informs me that the 
figures are not now available. 


County Courts 


The County Courts Act, 1888, provided that in suits for more 
than £5 either party could require a jury of five jurymen, whilst 
in matters under £5 the judge had no power to order a jury; in 
Chancery and Admiralty matters there was no jury. Changes 

ave been made on the same lines as for the High Court; that 

, the Juries Act, 1918, the Administration of Justice Act, 1920, 
and the Administration of Justice Act, 1925, were applicable.” 
The Administration of Justice (Miscellaneous Provisions) Act, 
1933, did not apply to County Courts, but similar provisions 
restricting jury trial were enacted by the County Courts (Amend- 
ment) Act, 1934, which was re-enacted by the County Courts 
Act, 1934. 

- In the case of County Courts the proportion of jury trials to 
cases heard before a judge alone is somewhat misleading. The 
figures for the early years of this century average rather more ` 
than 2 per cent for jury trials, falling to 0.07 per cent in 1919 
‘and standing at a little under 2 per cent during the five years 
preceding 1935. But a comparison in percentages on this basis 
is undesirable because of changes in the division of work between 
the judges and the registrars. Further, prior to 1924 the figures 
for'cases heard before the registrar included cases taken in the 
defendant’s absence, whereas since then these figures are included 
under cases determined without hearing. I have accordingly 
worked out the number of jury trials as against the total judgments 
given. 


2¢ Jury trial is excluded in Rent Restriction Act and Housing Act cases. 
The County Court Act, 1903, raised the number of Jurymen to eight. 
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The number of jury trials per 1000 judgments are— 


1894-1898 1:69 rg14-1918 1-16 1934 0-47 
1899-1903 I28 IQIQ-192I 0-13 1935 0°66 
1904-1908 I-03 1924-1928 0°58 
I909—I19I13 09:92 1929-1933 059 


It will be seen from these figures that jury trial in County 
Courts has been of very little importance during the whole of 
this century. The restrictive provisions of the County Courts 
Act, 1934, came into force on ist January 1935, with the result 
that jury trial in County Courts has practically ceased to exist. 


Conclusion 

The available statistics enable us to see what has happened 
and to see some at least of the formal causes. In civil cases we 
can say little more with certainty. It is said that juries are sought 
by a party who expects sympathy from a jury, and therefore 
a plaintiff in a running-down case or in an action against a 
wealthy corporation, or a defendant sued by a moneylender, will 
desire a jury. Running-down cases may account for the rise of 
jury trials after the war, but our statistics now give no analysis 
of the work of the civil courts. We do not know which party j 
has asked for a jury, nor in what type of cases a jury has been: 
desired. It is said that dispensing with juries saves time and 
money: if the taxed costs of jury and non-jury trials were 
analysed we might get some interesting results.” I do not me n 
to suggest that a proper statistical analysis can supply all that 
need be considered in evaluating modes of trial; to be successful, 
the administration of justice must satisfy public opinion, and 
sentiments, even when they appear a nuisance, cannot be just 
ignored. Opinion that is technically well informed carries some 
weight under our system, and hence it is desirable that there 
should be more data than is at present available. There can 
be no universal formula for dealing with social matters, but 
quantitative thinking is essential.” 

27 From 1922 to 1933 the average number of days spent in hearing one 
case was: special juries, 1-7; common juries 0-8; judge alone, 0:9. Special 
juries account for about one third of jury trials in K.B.D. The comparison 
needed is between a number of similar cases tried in different ways. 


28 A notable attempt to get adequate information on jury trialin an American 


court is described in 43 Yale L.J. 867 (1934). 
29 Tor illustrations of the lack of such methods, see Sir Ernest Simon’s essay 


in The British Civil Servant, p. 103 seq. 
R. M. JACKSON 
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STATUTES 
The Ministers of the Crown Act, 1937 


Constitutional lawyers may for some purposes look at documents 
which the pedestrian common lawyer must necessarily spurn if not with 
contempt at least as “not law.” Accordingly, for the purposes of explana- 
tion and not for interpretation (the two are, unfortunately, not the samc), 
we may quote the first paragraph of the explanatory memorandum of the 
Bill which became the Ministers of the Crown Act, 1937— 


“The main purposes of this Bill are two— 

(a) the removal of certain anomalies in the present standing of 
Ministers by adjustments and alterations in their salaries; and 

(b) the revision of the existing rules as to the allocation of Ministers 
between the two Houses of Parliament.” 


In carrying out these purposes the Act goes near to breaking the 
hearts of those who think with Dicey that constitutional conveutions are 
“too high” for them. Not only is it impossible to understand the Act 
except in terms of constitutional conventions, but also it goes some way 
towards fixing and formalising conventions which hitherto have been 
somewhat doubtful owing to the absence of adequate normative precedents. 

It applies to “ministers.” There is, however, no definition of 
“ministers”; and indeed some of them, like the Lord Chancellor and the 
Law Officers, are not mentioned at all, since their share of public funds is 
already large enough not to need increase. The most important minister 
mentioned is ‘‘the person who is Prime Minister and First Lord of the 
Treasury,” who is to receive £10,000 a year. This in itself is interesting, 
for it is only the second time that the person so designated has been 
tnentioned in an Act of Parliament. The Prime Minister, as such, has no 
office known to the law; but under the Chequers Estate Act, 1917, he 
has a week-end mansion, and under the present Act he has a salary. 
But there is more in the provision than meets the eye. There have 
been Prime Ministers who were not First Lords of the Treasury. Lord, 
Salisbury, for instance, was so partial to the Foreign Office that for much 
of his long period of office he was Foreign Secretary, and the leader of the 
House of Commons was First Lord. This office was held, for example, by 
Mr. A. J. Balfour while his uncle was Prime Minister. There is nothing in 
the Act to prescribe that the two offices must be held together; but if 
they are not, neither the Prime Minister as such nor the First Lord as such 
will receive salaries, The difficulty can easily be overcome by providing 
salaries in the Estimates and enacting them in the Appropriation Act. 
This method was used for Mr. Lloyd George’s ministers without portfolio, 
and for the National Government’s minister for the co-ordination of 
‘ defence and the ‘‘minister for thought” (when the National Government 
had one). Nevertheless, the method is disliked by the present Comp- 
troller and Auditor-General and by the Public Accounts Committee, who 
do not hesitate to stigmatise it as undesirable that the Appropriation Act 
should be used to override other statutes. In the circumstances, and 
considering also that no Prime Minister can effectively manage a depart- 
ment (as Mr. R. MacDonald showed), it is reasonably certain that the 
constitutional convention is now established that the offices of Prime 
Minister and First Lord of the Treasury are one. It is sometimes forgotten 
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that since 1919 the First Lord, as such, has become a much more important 
person than he was before 1914. i 

Another consequence of considerable importance follows. There have 
been First Lords in the House of Lords. But there is much to be said for. 
the view that the person in charge of the Establishments Branch of the 
Treasury (the main function of the First Lord) should be in the House 
of Commons. Theory comes to the aid of fact; for it may be said that the 
House of Commons being solely responsible for finance, all the Treasury 
ministers ought to be in that House and not in “the other place.” Given 
that all the peers who have been Prime Ministers since 1850 have found 
difficulty in keeping their fingers on the popular pulse, that George V 
chosé Mr. Baldwin in 1923, that Mr. Baldwin in 1937 said positively that 
‘it was impossible for him to be Prime Minister if he went to the Lords, 
and that the new Act seems to imply that the Prime Minister shall be in 
the lower House, it may be asserted reasonably definitely that a Prime 
Minister in the House of Lords is no longer possible. 

The other ministers whose salaries are determined by the Act fall into 
two grades, which may be referred to as the grade of the heads of depart- 
ments and the grade of the under-secretaries. The heads of departments 
are furthei sub-divided into three classes. The first contains the Chancellor 
of the Exchequer, the Secretaries of State, the First Lord of the Admiralty, 
the Presidents of the Board of Trade and of the Board of Education, and 
the Ministers of Agriculture and Fisheries, Health, Labour Transport, and 
the Co-ordination: of Defence. Whether in the Cabinet or not (and it is 
obvious that, with the possible exception of the Minister of Transport, J 
they must all be members of an ordinary Cabinet), they will receive ; 
salaries of {5000 a year each. The Act provides that the number of persons Í 
holding office as Secretary of State to whom salaries may be paid shall, 
not exceed eight—but this does not prevent the appointment of additional 
Secretaries under prerogative powers and the payment of salaries under 
the Appropriation Act, provided that the additional Secretaries sit in the 
House of Lords. The ministers in this first class therefore number seventeen. 

The second class consists of ministers who receive salaries of £300¢ a 
year unless they are members of the Cabinet, in which case the salaries 
will be increased to £5000 a year. These ministers are the Lord President 
of the Council, the Lord Privy Seal, the Postmaster-General, and the 
First Commissioner of Works. The third class consists of one minister 
only, the Minister of Pensions, who receives {2000 a year. It is not 
provided that his salary shall be increased to £5000 if he becomes a member 
of the Cabinet; and it is obviously contemplated that no Minister of 
Pensions will receive that honour. 

The salary of the Chancellor of the Duchy of Lancaster is not provided 
for by the Act. It is provided from the funds of the Duchy and not by 
Parliament; but it is enacted that if he is a member of the Cabinet his 
salary shall be increased to £5000 a year. In order that it may be determined 
whether a minister is a member of the Cabinet or not, it is provided that 
the date upon which any minister becomes or ceases to be a member of 
the Cabinet shall be published in the London Gazette. This does not 
apply to the Prime Minister, the Lord Chancellor, or the Law Officers, 
but only to the ministers mentioned above as belonging to the second 
class and to the Chancellor of the Duchy. It will be noticed that for the 
first time in the history of the British Constitution the Cabinet is now 
mentioned in an Act of Parliament. There is, however, nothing to prevent 
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the Prime Minister from. keeping any minister out of the Cabinet; nor is 
there anything to prevent any other minister from being put'into the 
Cabinet; but, if it is desired to increase his salary in view of his Cabinet 
duties, it will be necessary to override the present Act by means of the 
Appropriation Act. 

The Under-Secretaries’ grade is divided into four classes. First, the 
Parliamentary Secretary to the Treasury (i.e. the Chief Whip, though he 
is still not known to the law as such) receives £3000 a year and the 
Financial Secretary to the Treasury £2000. The Secretary for Mines and 
the Secretary of the Department of Overseas Trade (who are heads of 
departments subject to the control of the Board of Trade in the former 
case and the Board of Trade and the Foreign Office jointly in the latter 


. case) will also receive £2000 a year. The Parliamentary Under-Secretaries 


proper—defined for this purpose as any Parliamentary Under-Secretary 
of State, the Parliamentary and Financial Secretary to the Admiralty (it 
is apparently intended that the recent practice of combining these offices 
shall be followed), the Financial Secretary of the War Office, the Civil 
Lord of the Admiralty, and the Parliamentary Secretaries of the other 
offices (listed in the znd Schedule), —will receive {1500 a year each. The 
Assistant Postmaster-General will receive £1200; and the Junior Lords 
of the Treasury will each receive £1000. The number of these officers in 
receipt of salary is strictly limited by the Act, but we need not go into 
details. 

The Act next confers a pension of £2000 a year upon any person who 


\ has been Prime Minister and has taken oath as First Lord of the Treasury, 


provided that he has no political pension and no salary payable out of 
moneys provided by Parliament, the revenues of the Duchy of Lancaster, 


4 


= the Consolidated Fund. All former Prime Ministers still living had the 


foresight to provide themselves with these qualifications. The Leader of 
the Opposition, also, for the first time receives legal recognition. He will 
receive £2000 a year. He is defined as that member of the House of Commons 
who is for the time being leader in that House of the party in opposition 


_ to His Majesty’s Government having the greatest numerical strength in 


that-House; and in case of doubt the Speaker will decide, his decision 
being final and conclusive. It is one of the ironies of history that a Govern- 
ment which by calling itself “National” impliedly denied that an Opposi- 
tion existed first proposed to Parliament that the Opposition should be 
put on the statute-book and its leader given a salary. It now remains 
only for the Opposition to call itself, not merely His Majesty’s Opposition 
(that is not yet on the roll of Parliament) but also “National Opposition.” 

The Prime Minister’s pension and the salary of the Leader of the 
Opposition are charged on the Consolidated Fund and thus will not appear 
in the Estimates. The precaution has been taken of permitting the usual 
practice of proposing the reduction of the salary of a minister. It is 
enacted that where the salary is payable out of moneys provided by 
Parliament (i.e. in the Estimates), the statutory salary shall be the 
maximum, and accordingly the actual salary may be less. This will give 
another headache to anyone who ignores constitutional conventions as 
not being “law.” 

Finally, the Act deals with the distribution of ministers between the 
two Houses. The rule in existence before the Act was that there must not 
be more than six Secretaries of State nor more than seven Under-Secretaries 
of State in the House of Commons. This rule may be traced to Burke’s 
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Economy Act, 1782, which abolished the third Secretary of State, but ` 
provided that if he was reappointed he should not be capable of sitting 
and voting in the House of Commons—thus limiting the “influence” of 
the Crown in the House of Commons. As the number of Secretaries of 
State was increased from three to six legislation was passed authorising © 

_ additional Secretaries in the House of Commons and thus requiring one 
to’ be in the House of Lords. When the Secretary of State for the > 

' Dominions was created in 1925 no legislation was passed; and thus when 
the Secretary of State for the Dominions became a different person from 

_ the Secretary of State for the Colonies it was necessary for two Secretaries 
of State to be in the House of Lords. The Under-Secretartes followed the 
same rule until 1935, when the creation of an additional Under-Secretary 
of State for Foreign Affairs was followed by legislation increasing to seven . 
- the number in the House of Commons. The rule was, however, inconvenient, 


- 


- 


since it often prevented a rational distribution. of offices among the available 
- candidates. 
__. The Act lays down the principle that all ministers whose salaries are 
“provided by the Act may sit in the House of Commons. Tiis a 
~ is, however, subject to the following exceptions— 


_ (a) Of the ministers whose salaries are fixed at {5000 whether they’ ` 
are members of the Cabinet or not, not more than fifteen may sit in 
the House of Commons. The total number of such ministers is seven- 
teen; so that instead of two Secretaries of State the House of Lords is 
assured of two senior ministers besides the Lord Chancellor. 

(b) Of the heads of departments whose salary is £3000 if they are 
outside the Cabinet and £5000 if they are in the Cabinet, not more / 
than three may sit in the House of Commons. This means that one 
of the persons holding the offices of Lord President of the Council, fe 
Lord Privy Seal, Postmaster-General, and First Commissioner of 

~ Works, must be in the House’of Lords. This represents current practice, 
though it was not prescribed by law. 

‘(c) The number of “Parliamentary Under-Secretaries’ in the . 
House of Commons must not exceed twenty. Under the present 

‘practice (the number of such offices is flexible) this exception means 
that five or six junior ministers must be in the House of Lords. 


W.L J. 
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NOTES OF CASES 
Contracts—Fraudulent Misrepresentation—Vicarious Liability 


The liability of the master for fraudulent misrepresentation of his 
servants as laid down by Willes, J. in Barwick v. English Jotnt Stock 
Bank, L.R. (1867), 2 Ex. 259, had been extended in Pearson (S.) and Son, 
Lid. v. Dublin Corporation, [1907] A.C. 351, to a case where the misrepre- 
sentation was not made by the fraudulent agent, but by the innocent 
principal to whom the agent had passed it on for that purpose. In London 
County Freehold and Leasehold Properties, Lid. v. Berkeley Property and 
Investment Co., Lid., [1936] 2 All. E.R. 1039, the doctrine was carried still 
further. The false representation had been made by an innocent agent 
acting on information received from another agent. The majority of the 
Court of Appeal rested their finding of fraud on this second agent’s know- 
ledge of the falsity of the information, but they treated as irrelevant the 
question whether he knew of the purpose for which his information was 
required. Thus a principal was held vicariously liable for fraud although 
no fraudulent intention had been proved against any one of his agents. 

Mr. Patrick Devlin in an article in the last issue of the Law Quarterly 
Review has shown that this decision cannot be supported by previous 
authorities, and that it is clearly wrong on principle. The fallacy consists 
—as Mr. Devlin shows—in assuming that fraud is constituted by (a) the 
making of a false representation, and (b) knowledge of its falsity. What 
is really required is conscious knowledge of its falsity, i.e. knowledge of 
the falsity in making the representation. 

The prediction of the learned writer that ‘‘in almost any form of action 
where a limited company or a principal and agent and a state of mind 
are involved, the decision is bound to be quoted as leading authority”’ 
and his wish that the point might then be reconsidered, have surprisingly 
soon been fulfilled. In Awnglo-Scottish Beet Sugar Corporation, Lid. v. 
epalding U.D.C., [1937] 3 All. E.R. 335, the parties had entered into a 
ntract for sale and, by a subsequent agreement, had reduced the agreed 
arge. In disregard of the second agreement the defendant continued to 
charge the plaintiff at the unreduced rate. The demand notes were 
received and checked by a servant of the plaintiff who was unaware of 
the fact that the price had been reduced. He therefore passed the accounts 
on as correct and cheques were accordingly submitted for signature to 
the managing director who knew of the subsequent agreement but who, 
on account of the large number of cheques which he had to sign, did not 
know for which payments those cheques were intended. 

In reply to the plaintiff’s claim for return of the amount overcharged 
as money paid under a mistake of fact, the defendant contended that the 
payments were not made under a mistake but with full knowledge, since 
the knowledge possessed by the managing director could be imputed to 
the company. If by virtue of this principle it had been possible in London 
County etc. v. Berkeley etc. to charge the defendant with fraud, there could 
be no objection to apply it in the present case so as to establish the less 
serious imputation of knowledge. 

This argument, again, was fallacious inasmuch as only conscious 
knowledge, knowledge in relation to an act in the law, can have legal 
significance. Thus, a person, to be fraudulent, must know that a repre- 
sentation is false in making it, and, in connection with a claim for money 
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paid under mistake, a person is mistaken unless he knows the correct 
state of affairs in making the payment. Atkinson, J. gave judgment for the 
plaintiff and discharged the unenviable task of reconciling his decision 
with that of the Court of Appeal by considering that the latter decision 
rested on the finding of “guilty knowledge” in one of the servants of the 
defendant company. The present position with regard to vicarious 
liability for fraudulent misrepresentation is best summed up in his words 
on p. 346: “It has been decided, in Barwick v. English Joint Stock Bank, 
that a man is liable for the fraudulent misrepresentation of his agent 
made directly by his agent to the third party. Then came Pearson (S) 
and Son, Lid. v. Dublin Corporation, which decided that a priacipal is 
liable for the fraud of his agent although the principal himself innocently 
hands on the fraudulent representation to the third party.. London County 
etc. v. Berkeley eic. went one small step further, that a principal is liable 
for fraud where the fraudulent information supplied by one agent is 
handed on to a third party through an innocent agent.” 

There is another important problem raised in the above decisions: 
Has any deliberate effort been made to cope with the difficulties arising 
out of the modern tendency towards specialisation in business organisation ? 
Third parties may frequently be left without remedies against such organ- 
isations although in similar situations they would be protected against 
ordinary individuals. Seeing that the doctrine of vicarious liability can- 
not help in this respect, Mr. Devlin suggests that protection of the 
innocent third party could only be achieved by “a new cause of action 
or new legislation.” It is, however, respectfully submitted that the 
existing range of forms of actions would suffice to meet the difficulty if 
the source of liability is not sought in the agent but in the principal. 

The principal’s liability has so far been made to depend upon whether 
there is a fraudulent or an innocent division of the ingredients of tortious 
liability. The practice of specialisation as such cannot possibly be hel 
to amount to a fraudulent division. The judgment of Atkinson, J. show: 
that there can be no liability for fraud in the case of an innocent divisi 
of ingredients, unless it can be proved that an agent possessed a fraudule 
intention. . But this leaves still the possiblity of a a RHENE ee aicn 








ingredients. It seems that, if damage results to a third party P acipat 
might well be found liable in negligence for failing to organis’ “'siness 
in such a manner that all information possessed by a- tment 
should become available to the department conducting busu. © which 


such information is material. 

In respect of damage occasioned by negligent misstatements this 
introduces the question whether Derry v. Peek has not barred the 
possibility of such claims. This seems very doubtful in view of the 
expansion of the action of negligence. In any event, negligence in organising 
a business might resuit in damage occasioned, not by misstatements, but 


by other forms of harmful conduct. 
J. U, 


Contract for Personal Service 


In Warner Bros. Pictures, Incorporated v. Nelson, [1937] 1 K.B. 209 the 
plaintifis claimed an injunction to restrain the defendant, a well-known 
actress, from taking any part in any film or stage production for any other 
person contrary to the terms of her contract, and Branson J. had to con- 
sider the conditions which govern the granting of an injunction in the case 
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of negative stipulations contained in a contract for personal service. 
According to the general practice as defined by Lord Cairns in Doherty v. 
Aliman (1877), 3 App. Cas. 709; 719, normally the Court has no discretion 
to refuse an injunction to restrain the breach of a negative stipulation, and 
according to the decision in Lumley v. Wagner (1852), 1 De GM. & G, 
614, rule is equally applicable to such a stipulation when contained in a 
contract of personal service. In the case of such contracts, however, this 
principle is limited by the well-established rule that the Court will not 
- compel, either directly or indirectly, the specific performance of a contract 
of service. Consequently, to adapt an expression familiar in another con- 
nection in the law of contract, the injunction must end where specific 
performance begins. This line is not always easy to draw, but the Courts 
have acted on the principle that an injunction will not be granted where 
` its effect would be to drive the defendant either to remain idle with the pos- 
sibility of starvation, or to specific performance of his contract of service. 
The present case shows that under this criterion the freedom of choice left 
to the employee may be somewhat theoretical, for any difference between 
\ what he would be able to earn within the sphere still open to him after the 
injunction, and what his services would fetch within the sphere of the in- 
junction is irrelevant. (See p. 217.) In the present case by limiting the 
gjunction to services relating to any motion picture or stage production, 
‘e defendant would still be able to employ herself “both usefully and 
quneratively in other spheres of activity, though not as remuneratively 
- à her special line.” The injunction was further limited to a maximum 
period of three years, and its operation confined to the jurisdiction of the 
Court. 
Two points of some interest in the law of Contract were raised in 
Gaumont British Corporation Lid. v. Alexander, [1936] 2 All. E.R. 1686. 
he defendant entered into a contract to act for the plaintiffs for a year, 
d for such further period as might be added, and she agreed that during 
at period she could not without the plaintiffs’ consent render any services 
atsoever to any other person. She also undertook, among other things, 
t to do anything which might prejudice the public against her. It was 
‘ther provided in the contract that in the event of the Corporation being 
unable to complete their productions, or to employ the plaintiff in them, 
her salary was to cease. When sued for refusing to perform her contract, 
the defendant contended in the first place that the contract was void for 
“want of mutuality” in that the Corporation were left free to employ her 
or not as they might see fit. The term “want of mutuality” although 
familiar in the United States is seldom used in England in this connection, 
where it signifies that the consideration is unreal or illusory, and the English 
decisions on the subject are not numerous. In the present case Porter J. 
was not prepared to hold that because there were many things which might 
preclude her from earning her salary the consideration was non-existent. 
It may be doubted, however, whether the analogy of a contract where it is 
left to the absolute discretion of an architect to decide whether any pay- 
ment is due, which was suggested by the learned judge, is really applicable, 
for in that case it does not rest with the contracting party to determine 
whether or not he shall pay. The defendant also contended that the con- 
tract was void as being in restraint of trade. The arbitrator had taken the 
view that the restraint was not unreasonable, and Porter, J., was not pre- 
pared to upset this finding. Moreover, he declared that he was not aware 
of any case where a restraint had been Held void where it was to operate 
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only during the progress of the contract, although he did not wish to decide 
whether such a case might not arise where the restraint was not justified 
by the employer’s interest under the contract. 

The same question was again raised in Warner Bros, Pictures, Incor- 
porated v. Nelson, [1937] 1 K.B. 209, see at p. 214, where Branson, J., 
expressed his agreement with the view previously taken by Porter, J. 
It would appear, however, that in fact Branson, J., was prepared to go 
further than had been decided in Gaumont British Corporation Lid. v. 
Alexander for he states that “where . . . the covenants are all concerned 
with what is to happen whilst the defendant is employed by the plaintiff _ 
and not thereafter, there is no room for the application of the doctrine of - 
restraint of trade.” 

D. J. Lu. D. 


Breach of Promise—Public Policy 


At the risk of offending those who wince at the mention of Jurisprudence 
and those who refuse to believe that a decision can have any significance 
beyond the precise technical issue specifically raised, it must be said that 
the most interesting aspects of Fender v. Mildmay, [1937] 3 All. E.R. 402 
are jurisprudential and methodological. The case is a rare and valuable 
example of the functional approach in English law, and a not so rare 
illustration of the stratum of sound truth in the realist philosophy of law. 

In addition it contains a useful, if not conclusive, discussion of the nature, 
scope and purpose of the concept “public policy” in the development of 
the Common Law. 

It is not our purpose here to discuss at any length the realist definition 4 
of law. Two of its main propositions are implicit in these few words by 
a well-known critic of the theory: ‘The realists’ conception of law, their 
substantive thesis is, .. . . the law is not a body of rules, not an ought 
but a factual reality. It is the real behaviour of certain people, an 
especially of the officers of the law, more especially of the judges wh 
make the law through their decisions, which, therefore, constitute t 
law.” (Kantorowicz, Some Rationalism about Realism, 43 Yale L.J. 124 
In other words, the law to fit an untried combination of facts does n 
exist until a decision is actually pronounced upon those facts, and that_. 
decision and not generalisations derived from previous decisions will be | 
the law; these generalisations are useful, however, in predicting the course 7 
the judge will take, but his personal opinions and characteristics are also 
to be taken into account in arriving at the prediction. In Fender v. 
Mildmay the respondent’s wife obtained a decree nisi for divorce on the 
ground of the appellant’s adultery with the respondent. On two occasions 
after the decree nisi the respondent promised to marry the appellant after ~ 
the decree had been made absolute but when the decree was made absolute Fa 
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the respondent refused to perform his promise, whereupon the appellant 
brought this action for breach of promise of marriage. Previous cases x 
had settled that a promise to marry after divorce was against public : 
policy {Skipp v. Kelly (1926) 42 T.L.R. 258), as also was a promise to / 
marry after the death of a living spouse where the promisee knew that ‘ 
the promisor was already married. (Spiers v. Hunt, [1908] 1 K.B. 722; “ 
Wiison v. Carnley, [1908] 1 K.B. 729); but where the promisee did not 
know that the promisor was married it was held that this latter promise | 
was valid (Wild v. Harris (1849) 7 C.B. 999; Millward v. Littlewood ' 
(1850) 5 Ex. 775). There was therefore considerable justification for the 
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view, based upon the decisions and dicta in these cases, that a promise 
to marry during the lifetime of a spouse is against public policy, except 
where the promisee does not know that the promisor is married. This was 
in fact the opinion of Hawke J., the judge of first instance, Slesser and 
Greene L.JJ., in the Court of Appeal, and Lords Russell of Killowen and 
Roche in the House of Lords. But the view which prevailed was that of 
Greer, L.J., in the Court of Appeal, and Lords Atkin, Thankerton and 
Wright in the House of Lords. The decision depended upon the inter- 
pretation given to the effect of the decree nisi, but it must be obvious 
that the divergence of opinion is due in no small measure to the judges’ 
personal attitude to marriage and divorce. This must have been clearly 
present to Lord Wright when he said: “So. far as I have been able to 
understand what is advanced as the basis of this particular new rule, it 
is that it involves the public interest in upholding the marriage state. 
That there is, in general, such a public interest I should be the last to 
deny. But the provisions of English law recognise a civil marriage and 
divorce. Whatever views a judge may personally hold on the public 
policy of these provisions, he must proceed on the footing that such is 
the law.” In view of Lord Russell of Killowen’s opinion that the “‘insti- 
tution of marriage has long been on a slippery slope,” and that “what 
was once a holy estate enduring for the joint lives of the spouses, is 
steadily assuming the characteristics of a contract for a tenancy at will,” 
it is not surprising that he favoured a result which would do nothing to 
hasten marriage further down that slope. Even more illuminating are 
his objections to Mr. Herbert’s Matrimonial Causes Act, as reported in 
The Times of July 20th: “.... It was a Bill mainly and essentially 
to extend the grounds of divorce, and that was why he, who was funda- 
ipa opposed to divorce in any form, must vote against it. It was 
t terrible bill... .” 
Of the greatest interest to readers of THE MopEerRN Law REVIEW will 
a the fact that the majority of the House of Lords arrived at their 
decision by means of the functional method. For a careful exposition of 
this policy reference should be made to Dr. Felix Cohen’s article in the 
first number of this journal. Briefly, it may be said that functional juris- 
prudence stresses the importance of the social effects of law, and redefines 
concepts and rules in terms of their consequences. In the majority opinions 
the functional approach is evident in the discussion of the possibility of 
reconciliation after the decree nisi, in the analysis of the decree nisi itself, 
and in the interpretation of the tendency of a contract. It was argued for 
the respondent that since it is the policy of the law to preserve intact 
the integrity of the marriage state, a promise to marry another made 
after the decree nisi must prejudice the possibility of reconciliation between 
the parties to the existing marriage, and that such promise should for 
this reason be held invalid. The majority rejected this view. “The fact, 
at any rate, is that, in an enormous proportion of cases, when once a 
petitioner has got as far as decree nisi, no reconciliation does, or in most cases, 
can take place. No doubt figures could bé obtained, but, from the informa- 
tion available to the public, it is obvious that the number of decrees nisi 
that are not made absolute, in relation to those granted, expressed as a 
` percentage, would be a minute fraction of one per cent.” (Lord Atkin) 
“In all the cases, many hundreds in number, in which, sitting as a judge of 
assizes, I made orders nisi, I never heard of one in which the decree nisi 
was not made absolute. I cannot recall a single case in which there 
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appeared to me to be the slightest prospect of reconciliation.” Lords Russell 
and Roche, however, were eager to protect at any cost this faintly remote 
prospect of reconciliation. It was further argued that the promise made 
to the appellant was made during the existence of marriage to another, 
and must tend to promote disloyalty, immorality and crime. The majority 
disposed of this by holding that there must be a general tendency to harm 
before promises will be held against public policy and there was no proof 
or likelihood that this would be the consequence here. Further, although 
technically the marriage continues until the decree is made absolute, in 
fact after the decree nisi only the shell of marriage remains. The minority 
of course, insisted on the technical interpretation of the decree nisi and 


held that in the contemplation of the law the marriage remains unim-. 


paired until decree absolute. Very rarely does so clear cut an issue arise 
between the functional and the “ratio legis” methods. 

Little can be said here of the discussion of public policy. Several of 
the Law Lords agreed that no new head of public policy could be developed 
to-day, although the only reason for this abdication of a function clearly 
exercised by former judges appears to be that it smacks of legislation. In 
these days when the declaratory theory of the judicial function is looked 
upon as a-piece of antiquarian hypocrisy this reason will fail to convince 
a first-year law student. Lord Atkin, however, was not willing to hold 
that the categories of public policy are closed, although he agreed that 
they should not be lightly extended. “. ... The doctrine should be 
invoked only in clear cases, in which the harm to the public is substantially 
incontestable and does not depend upon the idiosyncratic inferences of a 
few judicial minds.” A somewhat similar though narrower test for public 
policy is to be found in Lord Roche’s judgment: “Now, to evolve new 
heads of public policy, or to subtract from existing and recognised heads 
of public policy, if permissible to the Courts at all, which is debateable 
would, in my judgment, certainly be permissible only upon some occasio1 
as to which the legislature was, for some reason, unable to speak, and wher 
there was substantial agreement within the judiciary, and where circum- 
stances had fundamentally changed.” 

The problem in this case did not strictly entail the development of a 
new head of public policy. It called for the resolution of a conflict between 
two well recognised heads of public policy—sanetity of contract and 
sanctity of marriage. The difference of opinion was the result of considering 
one principle the more sacrosanct and the other a derogation from it. 


This is an interesting example of the realist argument that plaintiff and. 


defendant principles usually run together and the choice between them 


in any case will depend upon the personal outlook of the judge. 
J. G. 


Life Insurance and Suicide 


Beresford v. Royal Insurance Co., Ltd. (1936), 52 T.L.R. 650, and [1937], 
2 K.B. 197 (C.A.) has attracted a great deal of attention not only 
among lawyers but also among the general public. This was no doubt 
partly due to the dramatic character of the material facts—the insured 
. shot himself in a taxi cab in St. James Street only two or three minutes 
before the policies on his life, totaling £50,000, expired. On the other hand 
broad questions of public policy in relation to insurance which were well 
within the comprehension of plain people were involved. Insurance plays 
an increasingly important part in modern life and there are several 
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problems involving the application of the doctrine of public policy which call 
for investigation, e.g. the conflict between Tinline v. White Cross Insurance 
Association, [1921] 3 K.B. 327 and Haseldine v. Hoshen, [1933] 1 K.B. 822. 
Perhaps the House of Lords will shortly have the opportunity of elucidating 
these matters. 

‘In Bevesford’s Case it was held by Swift, J., that felo de se by the insured 
committed for the express purpose of making insurance moneys available 
to pay his debts did not prevent his personal representative from recovering 
under the policy. The policy in question was “indisputable” subject to 
the conditions indorsed thereon. The only condition applicable to suicide 
made the policy void if the “assured should die by-his own hand, whether 
sane or insane, within one year from the commencement of the assurance.”’ 
In an action on the policy by the deceased’s administratrix the defence was 
substantially based on public policy which it was contended forbade an 
insurer to pay on a life policy where the deceased had feloniously taken his 
own life. Swift, J., however, rejected this contention considering that the 
dominant public policy favoured sanctity of contract. 

In the Court of Appeal where the unanimous decision was enunciated 
in a masterly judgment by Lord: Wright, M.R. this view was rejected, and 
the broad principle was enunciated that it is contrary to public policy to 
allow a criminal or his representative to reap, by the assistance of the 
Courts, the fruits of his crime. 

It may be observed that the Court was apparently in agreement with 
the view that the provision in the policy that the contract should be void 
if there was suicide within a year implied a promise that the insurers would 
pay the policy moneys in the event of suicide taking place at a later date. 
Public policy however, overrode this contractual obligation, and would 
ave been applied by the Court even had the defence been based upon some 
ther ground (see p. 583). 

The judgment does not perhaps make it clear whether every case of 
onious suicide would lead to the same result or whether it covers only 
es where the object of the suicide can be shown to have been the recovery 
the policy moneys. This important distinction is made in a note in 
arvard Law Review, p. 304. According to the ratio decidendi already 
tioned the element of an intention to gain by the crime would appear 
essential, On the other hand the old case of Amicable Society v. 
nd, 4 Bligh (N.S.) 194 (Fauntleroy’s Case) was much referred to and 
apparently approved in Lord Wright’s judgment. In that case the assignee 
for value of a policy was prevented from recovering upon it because of the 
execution of the assured for the felony of forgery, a crime in no way con- 
nected with the insurance. It would appear that if Fauntleroy’s Case is 
good the personal representative of a sane suicide could not recover upon 
‘the policy, even if it were clear that the reason for the crime was the pain 
caused by an incurable disease. It is obviously preferrable to take the 
more limited view that the suicide must have been committed for the 
purpose of making the policy moneys available to the insured’s repre- 
sentative. The other would have the serious consequence of impairing the 
value of life policies for use as securities. We understand that questions 
are already being raised by mortgagees on this very matter. 

The same result could be attained on a rather narrower doctrine, that is 
the principle of insurance law that every insurance is based upon the 
implied condition that the insured will not for the purpose of defrauding 
the insurer destroy the subject matter of the insurance, whether by taking 
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` his-own life, casting away his insured ship, or burning down his insured 


* house. 


It should be mentioned that the U.S.A. cases are discussed by Professor 
Goodhart in his article “Suicide and Life Insurance,” L.QO.R., vol. 52, 
P- 575- 

i R-S TG 


International Air Traffic—Carriage by Air Act, 1932 


The Carriage by Air Act, 1932, ratified for this country the Warsaw 
Convention, 1929, on the conditions of international air traffic.. The sig- 
“niticance of the statute has hardly been appreciated by internationalists 
or jurists. If the Hague Convention, 1922, and the Warsaw Convention, 
"1929, were put into operation by all the states which were parties to them 
international carriage of merchandise by both sea and air and international: 
passenger traffic by air would be governed by one uniform legal system. 
Unfortunately the powers have been notoriously remiss over the Hague 
Convention and the position in regard to the Warsaw Convention is not 
much better. i 

The Hague Rules'have met with much sarcastic criticism from English 
commercial lawyers and judges on account of faulty draftsmanship. It is 
curious therefore that the amount of litigation arising out of them in this 
country would hardly have paid for the bread and butter of one junior 
` counsel over the whole period of their existence. The Warsaw Rules have 
not had such a hostile reception—one rather of cold indifference. Here 
too there has been a noteworthy absence of litigation. In 1936 however 
two cases came before the Courts within a very short period. They are 
not of any great legal interest, but are worthy of notice as embodying th 
first judicial consideration of the Warsaw Rules. 

The only substantial point in Grein v, Imperial Airways, [1937] r K. 
» 50 (C.A.) arose indirectly out of the fact that the Warsaw Rules have n 
- yet become operative in Belgium. It became necessary therefore to co 
‘sider whether a return ticket London—Antwerp—London is one contri 
for a journey from London to Antwerp and back, or two contracts, one 

a journey from London to Antwerp and the other for the return.. If j 
“one contract the Convention applies, if two, the Convention does nota 
since both place of departure and place of destination must be w 
territory subject to it. In Gvein’s Case the question was of importance 
_ because of the right of limitation of liability conferred upon the carrier by 
the Rules. It gave rise to a complete diversity of judicial opinion. The 
majority of the Court of Appeal (Greene, L.J., and Talbot, J., Greer, L.J. 
dissenting) overruled Lewis, J., considering that there was one contract of 

‘international carriage” and that the defendants were entitled to linit 
their liability. 

In Westminster Bank v. Imperial Airways Ltd. (1936), 42 Com. Cas, 1. 
- the decision went against the applicability of the Rules. Article 8 of these 
provides that the air consignment note, the issue of which is compulsory 
“under the Convention, must contain (inter alia) “a statement that the 
‘carriage is subject to the rules relating to liability established by the Con- 
vention.” The defendants however had issued a note which stated only 
_that in so far as international carriage was concerned it was ‘‘based upon 
the Convention of Warsaw.” It was-held that this was not a.sufficient 
compliance with Article 8. It is perhaps worth noting that the consignment 
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note in Grein’s Case was in the same terms, but the point under Article 8 
was not raised. 
R.S. T.C. 


Separation Agreements 


Following the decision of Kekewich, J., in Re Gilling, 74 L.J. (Ch.) 355, 
the Court of Appeal (Slesser and Scott, L.JJ., Eve, J., dissenting) held in 
Kirk v. Eustace, [1937] 1 K.B. 278, that a clause in a separation agreement 
whereby a husband agreed to pay his wife £2 a week during her life, subject 
to the usual dum casta clause and to the proviso that the payments should 
` cease upon reconciliation, did not give the wife any right to claim against 
the husband’s estate upon his death. Scott, L.J. (p. 286) observed that: 
“Conscious and deliberate action by each so as to ensure that they do 
‘live apart’ is of the essence. It is both the original and continuing basis 
of the agreement. That basis is thus of necessity a fundamental condition 
the failure of which brings the agreement to an end simply because it has 
no application to such a state of affairs. It comes to an end because it 
predicates continuing action by both parties, and when one dies it cannot 
go on.” 

Eve, J., was equally positive in his dissenting view (p. 288). ‘Turning 
to the deed, its language is clear, simple, unambiguous and intelligible. 
No one can read it without appreciating that the payment of {2 is to 
continue during the lifetime of the wife.” The House of Lords (Lords 
Atkin, Thankerton, Russell of Killowen, Wright, and Roche) have now 
unanimously adopted the view of Eve, J., [1937] 2 All. E.R. 715, holding 
that in the absence of a contrary intention a covenant binds a man’s estate. 
B. A. W. 














op Lists—Demanding Money with Menaces 


The decision of the House of Lords in Thorne v. Motor Trade Association, 
T.L.R. p. 810, is important both legally and socially. Its legal impor- 
ce is that it resolves a conspicuous disharmony between the civil and 
criminal courts which has prevailed for the past ten years. Its social 
\ficance arises from the fact that it strengthens still further the support 
by the courts to the price fixing and similar activities of manufacturers’ 
ations. 
e Motor Trade Association, one of the most formidable of these 
orbids its members to supply, directly or indirectly, any person 
e is placed on the stop list. Rule 15 enables the council or price 
mittees of the Association to order the name of a member 
olicy to be put upon the stop list, unless he pays within 
within limits to be laid down by the council.” The 
ded in Thorne’s case was whether the rule was illegal 
nd whether an officer of the M.T.A., acting in pursuance 
, would be liable to punishment as a blackmailer. 

In Rex v. Denyer, 42 T.L.R. p. 452; [1926] 2 K.B. Pp. 258, an official 
of the M.T.A. had been convicted in respect of a similar act under section 
29 of the Larceny Act 1916, which provides that every person who utters, 
knowing the contents thereof, any letter demanding of any person with 
menaces, and without any reasonable or probable cause, any property or 
valuable thing, shall be guilty of felony. In Hardie and Lane Lid. v. 
Chilton, 44 T.L.R. 470; [1928] 2 K.B. 306, the plaintiffs had paid money 
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to the Motor Trade Association as an alternative to being placed on the 
stop list. After Denyer’s conviction they sought to recover it by civil 
action. The Court of Appeal rejected their claim and stated, moreover, 
that they considered Rex v. Denyer to have been wrongly decided. Where-. 
upon the Lord Chief Justice, at the next sitting of the Court of Criminal 
Appeal, announced that the Court of Appeal had no jurisdiction in 
criminal matters and that the Court of Criminal Appeal would continue 
to uphold the decision in Denyer’s case unless and until the House of Lords 
might pronounce a contrary view. 

This the House of Lords has now done in a unanimous decision. That 
they should do so is not in the least surprising in view of their decision 
in Sorrell v. Smith, [1925] A.C. 700 and the approval given in that case 
to Ware and De Freville Lid. v. Motor Trade Association [1921] 3 K.B. 40. 
In Ware and De Freviile’s case the right of an association to use a stop list 
in order to promote the trade interests of its members was upheld. In 
Sorrell v, Smith the Lord Chancellor laid down the proposition that a con- 
spiracy by two or more persons to injure another is actionable if damage 
results even though no unlawful means are used; but if the real purpose is 
to protect trade interest no tort would be committed. Thorne’s case is the 
logical sequence of these earlier decisions. If the stop list is lawful, the 
less injurious alternative of a fine must also be lawful. Both are sanctions 
to enforce on the trade the observance of the association’s price policy. 
Nevertheless Lord Roche and Lord Wright both emphasized that the 
fine must be reasonable in amount. If extortionate, it would become 
Ulegal both in a civil action and in a criminal indictment. 

The law has moved far from the days of the old individualism when 
it sought to preserve competition. The real defect of the new doctrines 
is the unreality of their postulates. They assume business men etthey wish 
- to ruin a competitor ov to protect their own trade interests; the forme 
being illegal and the latter lawful. In fact these motives are merged i 
modern commercial life. Traders and manufacturers plot the downfall 
a rival in order to protect themselves. Here the law gives no guidan 
Nor, be it noted, does it offer any protection to the consumer in this vi 
matter. (Reference may be made to the note on Berg v. Sadler and M. 
in the previous issue of the MoperN Law REVIEW, page 73.) 













Gold Clauses—Private International Law 


The recent decisions concerning the interpretation of gold 
international contracts involve points of principle which ha- 
far beyond the limits of Private International Law. Th 
the most important, though by no means the onl, 
parties to a monetary obligation to give their legal r& 
beyond the reach of governmental influence on currency. 
given currency involves a submission of an obligatio, tot 


governmental authority which determines and “me g} is g a Io 
The use of money as a standard of measuremen* ` ”, “+ Sty ‘ ?Son5 
freeing the parties from the inconveniences con’ „` PA Sumo itis e 
them dependent on the State, the currency od x then uonooroa 


pressing the quantum of the obligation in teri. 42 osn inter ueg se 
modity of assumed stable intrinsic value, the paves try to. n 
advantages of a uniform standard of measurement with an avc, ry ‘Poq, 
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the disadvantages entailed in the fluctuating and varying currency policies 
of various countries. Every decision upholding a gold clause works, there- 
fore, in two directions: it helps to maintain an ‘“‘international’’ element in 
a world of “nationalized” economics, and it assists individual parties in 
putting their relationship above and outside the “planning” on the part 
of government authorities. The gold clause has an international and, at 
the same time, an individualistic aspect. 

If “gold” is mentioned in connection with a monetary obligation, four 
interpretations may be given to the promise— 

1. It may be a promise to deliver gold bullion. In this case the obliga- 
tion is not a monetary obligation at all, but the promisor is, in fact, a 
seller of gold. Such a promise will be easily defeated by legislation making 
the acquisition or the exportation of gold illegal. Unless the contract 
expressly lays down a duty to deliver gold bullion in kind, the Courts will 
not be ready to give this interpretation to a gold clause. In cases of doubt, 
gold is a standard of measurement and not a commodity. (See Hilbery, 
J., in British and French Trust Corporation v. The New Brunswick Rail- 
way Company, 154 L.T. r91.) 

2. The reference to gold in the contract may be no more than a 
repetition of a statutory definition of a given currency. A good illustra- 
tion is afforded by the decision of the Court of Appeal in St. Pierre and 
Others v. South American Stores (Gath and Chaves) Lid., [1937] 3 All. 
E.R. 349. In this case a lease of premises in Chile provided, inter alia, 
that the consideration was “93,500 pesos of 183,057 millionths of a gramme 
of fine gold monthly.” The Court of Appeal, affirming Branson, J., inter- 
preted this clause in accordance with Chilean law (which was the proper 
Jaw of the contract) as “a mere statutory synonym for Chilean pesos,” 
that being, in fact, the definition of a Chilean peso to be found in the 
onetary Law of 1925” (per Slesser, L.J.). It is obvious that such a 
use is not a gold clause at all. The words of the lease, as MacKinnon, 
J., pointed ‘out, might as well have been: ‘‘The consideration shall be 
500 monetary units of Chile—that is, pesos—as defined by the law of 
tober, 1925.” If the parties intended to raise the quantum of the con- 
ration above the sphere of influence of the varying currency laws of 
e, their purpose was defeated. 

. While the reference to gold, if it is to be interpreted as in (1) as the 
f bullion or, .as in (2), as the repetition of a statutory definition, 
vannot be called a gold clause proper, it is otherwise when the intention 
of the parties was to lay down a particular mode of payment in gold coins. 
In this case the obligation to pay ‘‘in gold” does not become a sale of a 
. commodity; it remains an obligation to pay money. On the other hand, 
the necessity to pay in coins deprives the debtor of the opportunity of 
taking advantage of a depreciation of the currency in which the obligation 
is expressed. From the creditor’s point of view, however, the disadvantage 
of the gold coin clause consists in the effect of legislation to which the 
debtor is subject and which makes it illegal or, at least, factually impos- 
sible for him to procure the gold coins wherewith to fulfill his promise. 
In such a case, the performance of the obligation becomes impossible and- 
' under most systems of law, the debtor is relieved of the effect of the gold 
clause. 

4. It has, therefore, been the constant endeavour of creditors to give 
to the gold clause the only interpretation which secures to them a stable 
amount of value, irrespective of fluctuations of currencies, that is, the 
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interpretation as a gold value clause. The difference between the gold 
value clause and the gold coin clause is that, while the latter refers to the 
quid of the payment, the former fixes the quantum. It enjoins the debtor 
to pay to the creditor so much money in the currency in which the obliga- 
tion is expressed, as will, at the time of payment, buy the same amount 
of gold which_at the time of the making of the contract could have been 
bought with the sum promised. In Feist v. Société Intercommunale Belge 
g Electricité, [1934] A.C. 161, the House of Lords held that, if the proper 
law of the contract was English, a gold clause was, in cases of doubt, to 
be interpreted as a gold value clause; and the same interpretation was 
given by the Court of Appeal, in International Trustees for the Protection 
of Bondholders v. The King, [1936] 3 All. E.R. 407, to a gold clause which, 
according to the view of the Court, was subject to English law. It is 
remarkable that Lord Wright, M.R., referred to the necessity of giving a 
uniform international interpretation to such clauses, and came to his con- 
clusions, inter alia, because of the fact that the Permanent Court of Inter- 
national Justice in the well-known cases of the Serbian and Brazilian loans, 
decided in 1929, had also adopted the construction of the gold clause as 
a gold value clause. 

It is of importance that in Rex v. International Trustees for the Pro- 
tection of Bondholders, [1937] 2 All. E.R. 164, the House of Lords, though 
it reversed the decision of the Court of Appeal, upheld the interpretation 
of the gold clause as a gold value clause. Lord Atkin, Lord Russell of 
Killowen, and Lord Roche expressed their agreement with the inter- 
pretation given to the gold clause by the Court of Appeal, though they 
differed from the Court of Appeal as to the law applicable to the contract, 
Lord Russell of Killowen expressing his view that “it would be regret- 
table if a uniformity in this respect did not prevail and that a differen 
construction should be applied, except in cases where the ‘Feist constru 
tion’ is expressly excluded.” 

The importance of the gold clause as a means of securing the credi 
against the effect of a depreciation of currency was first realized in 
United States after the Civil War, and the use of the gold clause (‘ 
many dollars to be paid in gold coin of the United States of the stan 
and weight and fineness existing on the day of making the contr 
became almost universal in American loans. When, therefore, the U. 
States went off the gold standard in 1933, it was found. necesse4 
invalidate all existing and future gold clauses by legislation in order .to 
prevent creditors from evading the effect of the readjustment of the 
dollar’s purchasing power planned by President Roosevelt. But in view 
of the fact that a mere impossibility of procuring gold coins would not 
have had any effect on the gold clause if it was interpreted as a gold 
value clause, legislation had to be enacted which expressly invalidated 
gold coin clauses and gold value clauses as well. This was done by the 
by now famous Joint Resolution of Congress of 5th July, 1933, which 
enacted that ‘‘every provision contained in or inade with respect to any 
obligation which purports to give the obligee a right to require payment 
in gold or a particular kind of coin or currency, or în an amount of money 
of the United States measured thereby, is declared to be against public 
policy... °? This Joint Resolution which, as far as obligations other 
than those of the United States themselves were concerned, was subse- 
quently held to be constitutional by the Supreme Court of the United 
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U.S. 240, has been the object of litigation in many countries. The House 
of Lords in the Bondholders’ case had to determine its effect upon a War 
-Loan raised by the British Government in the United States in 1917, 
which contained the gold clause in its usual American form as to capital 
and interest. The facts were these: Under the powers of the British War 
Loan Act, 1916 he British Treasury, early in 1917, borrowed in the 
U.S.A. the sum ot 250 million dollars on the security of 54 per cent secured 
convertible gold notes repayable as to 100 million dollars one year, and 
as to 150 million dollars two years, after date. These notes were secured 
by the deposit of 300 million dollars worth of specified securities with the 
Bankers’ Trust Company of New York on the strength of a pledge agree- 
ment of 1st February, 1917. They were redeemable by the British Govern- 
ment at any time and convertible at the option of the holder at or before 
maturity or earlier redemption into twenty years 54 per cent United 
Kingdom Government Gold Bonds, repayable on the 1st February, 1937. 
In fact, about 143 million dollars were converted into bonds which con- 
tained the following clause: ‘‘Such principal sum and the interest thereon 
will be paid at the option of the holder either in the City of New York 
. in gold coin of the U.S.A. of the standard of weight and fineness 
existing February, 1937, or in the City of London . . . in sterling money 
at fixed rate of dollar of 4.864 to the pound.” After the U.S.A. had gone 
off the gold standard and the Joint Resolution had been enacted, the 
British Government refused to pay the bondholders more than the nominal 
amount of dollars’ interest in New York, and they announced that they 
would act in the same manner with respect to the capital when it would 
become due. Some of the bondholders thereupon brought a petition of 
right before Branson, J., to have the effect of the Joint Resolution on 
the bonds determined. Branson, J., held that English law was applicable, 
that the gold clause was to be interpreted as a gold coin clause; and that, 
ince its performance had become impossible under the currency legisla- 
on of the U.S.A., the British Government were excused by subsequent 
possibility in view of the principle contained in Ralli Brothers v. Com- 
fia Naviera Soto y Aznar, [1920] 2 K.B. 287. The Court of Appeal, 
ersing this decision, held that, although the learned judge was right 
pplying English law, he was wrong in interpreting the gold clause as a 
coin clause. He should have interpreted it as a gold value clause, and if 
ad done so he would, in the view of the Court of Appeal, have had to 
come to the conclusion that nothing prevented a creditor from enforcing 
it against the British Government in England. The Joint Resolution, 
though making it illegal for a creditor to claim in the U.S.A. the perform- 
ance of a gold value clause, did not make it illegal or impossible for the 
debtor to perform it, that-is to say, to pay to the creditor the amount of 
paper dollars required for the purchase of so much gold as was repre- 
sented by the nominal amount of the obligation in 1917. The Ralli prin- 
ciple, therefore, did not apply and the British Government had to fulfill 
the gold clause. The House of Lords unanimously’ reversed the unanimous 
decision of the Court of Appeal and restored the judgment of Branson, J., 
but for entirely different reasons. They held that the proper law of 
the contract was American law and that, therefore, the Joint Resolution 
operated to vitiate the gold clause, whether interpreted as a gold coin 
clause or as a gold value clause. While in the view of Branson, J. and the 
Court of Appeal the Joint Resolution, if it had any effect at all, could 
only have an indirect operation under the Rall: principle as a ground of 
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impossibility, the House of Lords applied the Joint Resolution directly 
as a part of the American Law, which governed the loan. 

The most important problem dealt with by, and the main ratio 
decidendt contained in, the various speeches in the House of Lords con- 
cerned a question of Private International Law: Which law is applicable to 
a loan raised by the government of one country in the territory of another 
State? It had been universally assumed that, according to English Private 
International Law, the obligation of a government in such a case was subject 
to its own law exclusively. This opinion was based upon two dicta by Lord 
Romilly, M.R., in Smith v. Weguelin (1869), L.R. 8 Eq. 198, and Lord 
Selborne in Goodwin v. Robaris (1876), 1 App. Cas. 476. The same view 
prevails in some Continental countries, though a careful distinction is 
sometimes made between the formation and interpretation of the obliga- 
tion and questions connected with its performance. (See the decision of 
the Reichsgericht of 14th November, 1929, R.G.Z. 126, 196.) 

The House of Lords held unanimously that English law does not 
recognise a rule that where a sovereign state is party to a contract, its 
own law invariably applies. The ordinary principles govern the choice of 
the proper law even where a government is a party to the contract. This 
fact may be one of the circumstances from which an intention of the 
parties as to the choice of law can be inferred; it is ‘‘entitled to great 
weight in drawing the appropriate inference, but it is not conclusive and 
is only one factor in the problem.” (Per Lord Atkin.) Lord Russell of 
Killowen, Lord Maugham, and Lord Roche concurred in this opinion; 
Lord Roche, however, only because he thought “this transaction was of 
a very exceptional character,’’ so as to take it out of the principle that 
contracts made by a government are subject to the law of that govern- 
ment, a principle which, in the view of the learned Lord, is “still generally 
applicable to most transactions of the character of the transaction i 
question.”’ 

Though the case establishes that there is no rigid rule that governme 
contracts are invariably subject to the law of the government, it must 
observed that there may be circumstances in which a rebuttable p 
sumption operates in favour of such an application. If a government | 
is issued in various countries at the same time, it would be undesir; 
from a practical point of view to subject the contract to any law 
than that of the debtor government, because this would lead to differ 
in the legal treatment of the different bondholders. This is even so where, 
as frequently happens, such an international-loan is fortified by an option 
de change, i.e. by an option granted to the bondholders to claim payment 
in one of a number of places at a rate of exchange fixed in the bond. It is 
important to note that in the case before the House of Lords the logs Jgs 
issued in the U.S. exclusively though there was an option de changes, 
impossible to say whether the House would have arrived at thel, 
result if the loan had been issued in more than one country. e Ur ` 

It is noteworthy that no attempt was made on the part of counsel ~ 
the suppliants to argue that the application of the Joint Resolution would 
violate the principles of English public policy. In some foreign decisions 
(see the decisions of the Dutch Supreme Court of 13th March, 1936, in 
the Royal Dutch case and of the German Reichsgericht of 28th May, 1936, 
printed in Plesch, The Gold Clause, vol. 2 (2nd ed.), p. 8 and p. 30), the 
Court refused to apply the Joint Resolution on the ground of public policy, 
but in the German case only because the creditor was a German claiming 
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payment from a German corporation. It is to be welcomed that the 
House of Lords did not even consider the question of a violation of ordre 
public international on the grounds of retro-active interference with con- 
tracted rights. The principle of ordre public international should never be 
extended so as to afford protection against an even retrospective altera- 
tion of the law of the contract by the legislator to whose system the 


parties have submitted their relationship. 
O. K.-F. 


Income Tax and Rating 


The rapid growth of outer London is notorious, and the glowing 
advertisements of the speculative builder offering houses for a nominal 
sum down and the balance over twenty years must have made one wonder 
how the finance was arranged; J. Cronk & Sons, Lid. v. Harrison, [1937] 
A.C. 185, supplies the answer. For a house costing £625, the purchaser 
paid only £35 down while a building society advanced the balance—as this 
far exceeded the normal 75 per cent maximum advance, the builder was 
required to guarantee the difference and to deposit one-third of the excess 
with the society at interest, an out and out conveyance being made to the 
purchaser wherein receipt of the full sale price was acknowledged; the 
builder’s deposits were releasėd by the society when the guarantees became 
unnecessary. The Appeal Commissioners, and Finlay, J., upheld the 
Crown’s view that the full purchase price was a trading receipt at the time 
of sale, any loss under the guarantee being allowed when incurred; the 
builders had claimed the deposit was not a trading receipt until released, 

_ or alternatively that its “ present” value having regard to all the attendant 
circumstances should only be included as a receipt at the time of sale. 
The Court of Appeal held the last alternative correct, and their view was 
med in the Lords with a variation that if an actuarial valuation was, as 
iggested by the Appeal Commissioners, impracticable the deposits should 
treated as trading receipts only when released—this latter view com- 
nded itself to the Lords, but as it had not been pursued by the company, 
ould only be brought in if a valuation was impossible. This view, how- 
, does not seem in accord with Inland Revenue v. John Emery & Son, 
7] A.C. 91; in this Scotch case builders created ground-annuals over 
and houses they had erected thereon and sold the latter for cash 
ct to these obligations, which in Scotland are marketable securities 
a readily ascertainable value. The company claimed that the value 
of these obligations should not be brought in as a trading receipt unless 
and until they were actually sold; the House of Lords held that the 
builder’s trading stock, i.e. land and houses, had been entirely disposed of 
for money and money’s worth, i.e. the equivalent of a marketable security 
and that the value of the latter must be included as a trading receipt at 
_the time the house was sold. Applying the ratio decidendi of this case to 
\Gronk's, it would seem that the Court of Appeal was correct in including 
he “ present value” of the deposits as a receipt at the time of sale, and that 
the bringing in of the deposits only when released was analogous to Emery 
& Sons’ claim to bring in the value of ground annuals only when sold, 
which contention had been rejected by the Lords. The difficulty of valua- 
tion is no real obstacle, c.f. Lord Mackenzie in Macpherson & Co. v. Moore 
(1912), 49 S.L.R. 979: “If an Act of Parliament says the amount of 
profits is to be ascertained, ascertained they must be, whether it can be 
done in a satisfactory manner or not.” 
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For nearly thirty years assessment authorities both for rating and 
income tax purposes have, in accordance with Bradfovd-on-Avon Assess- 
ment Committee v. White, (1898] 2 Q.B. 630, computed the annual value 
of licensed houses at the rent a hypothetical “free-tenant” would pay in 
the open market, disregarding the special rent competing brewers would 
offer so as to obtain the tie, except in so far as that raised the “market 
value” generally. Sect. 68, Rating and Valuation Act, 1925, defines the 
gross value as the rent at which a hereditament might be expected to let 
from year to year; in Robinson Bros. v. H oughton, etc., Assessment Com- 
milice, [1937] 2 All. E.R. 298, the Court of Appeal over-ruling the Bradford- 
on-Avon case, held that the valuation must take into account all relevant 
evidence and that no fact demonstrating the economic demand for the 
property, e.g. the demand of competing brewers, could be irrelevant or 
inadmissible as evidence. In Scott, L.J.’s opinion, the admissibility or 
otherwise of evidence of the rents such brewers would pay was the only 
point of law raised; the quantum of annual value was a question of fact 
dependent on the economic demand for the property, and there was no 
more reason to exclude the brewers as a special class of potential tenants 
than there would be; in assessing property in Harley Street, to ignore 
the higher rents doctors as a class would offer. The fallacy of the Bradford- 
on-Avon decision was that, by excluding the vitally relevant evidence of 
the high rents offerable by competing brewers on the ground that their 
motives were personal to themselves, it ignored the economic force of 
supply and demand on which the real rental value depended. It was con- 
tended the doctrine of stave decisis should apply, as the decision had stood 
and been acted upon for thirty years, but the Court held that if an old but 
wrong decision worked practical injustice—as the Bradford-on-Avon case 
did by relieving brewers from being rated on the true. value of license 
houses so that other properties were over-rated—it was rightly overrule 
Westminster C.C. v. Southern Railway Co., [1936] A.C. 511, being followe 
In Whelan v. Leney & Co. (cf. supra) the Bradford-on-Avon case had b 
quoted without disapproval inthe lower courts, but it was not mater 
for the decision of the House of Lords who held that the amount pa 
for the reversion and the tie in the case of licensed houses was a true re 
this seems to justify the decision of the Court of Appeal which ma 
expected to be upheld in the inevitable appeal to the House of Lords 











The cry of hard hit, or as some would say, badly organised, industries 
to the State for subsidies to assist them to meet foreign competition or 
low commodity prices becomes more vociferous every year; beet sugar 
manufacture is one of the favoured industries and by The British Sugar 
Subsidy (Assistance) Act, 1931, weekly advances were made to such 
companies on condition that they were repayable wholly or in part by 
deductions from subsidies under the earlier Act of 1925 if the price of 
sugar rose. The real point in Smart v. Lincolnshire Sugar Co., Ltd. (1937), 
106 L.J.K.B. 185, was whether these payments were trading receipts 
assessable on the company or were loans liable to a contingent repayment, 
and therefore, being of a capital nature, not chargeable to income tax. | 
The House of Lords had no difficulty in finding that they were proper 
trading receipts being given in order to enable the companies to meet their 
current trade obligations and hence assessable; the Court of Appeal dis- 
tinguished this case from Seaham Harbour Dock Co. v. Crook (1931), 48 
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T.L.R. 91,-where grants were made to the company by the Unemployment 
Grants Committee, on the ground that the payments there were made not 
to enable the company to trade to better advantage, but for the express 
purpose of engaging more men whereby the totai of unemployment in the 
country might be reduced. At the time the sugar case was before the Com- 
missioners there was a possibility of contingent repayment, but by the 
time it reached the Court of Appeal the payments made under the 1931 
Act had become irrevocable owing to the fall in prices so that no conting- 
ency of repayment could arise; the judgment of the House of Lords did 
not rest upon this point but dicta in Bwillfa and Merthyr, etc., Collieries, Lid. 
v. Pontypridd Waterworks Co. [1903] A.C. 426, to the effect that a Court 
should not shut its eyes to the true facts, though these could not be known 
when the point first arose, were quoted with approval. 
A. F. 


Secret Trusts 


The decision of the House of Lords in Blackwell v. Blackwell, [1929] 
A.C. 318, finally established the doctrine of secret trusts as a branch of 
modern equity, but it left unsettled a number of important points in 
relation to the doctrine. It is clear that if a testator gives property to A 
in his will, apparently beneficially, and communicates to A in testator’s 
lifetime his intention that A shall hold the property for certain benefici- 
aries, then whether that communication occurs at, before, or after the 
making of the will, the trust is effective. Prior to Re Keen, [1937] 1 Ch. 
236, however, there was no express decision upon the effectiveness of a 
communication made after the date of the will by the testator to a person 
who takes in the will as tvustee, no beneficiaries being there disclosed. In 


Re Keen, however, the Court of Appeal held that such a communication 


fter the will was made was ineffective. The distinction seems somewhat 
llogical, and it does not exist in the United States, according to the Re- 
taiement of the Law of Trusts. If the judgment of the Court of Appeal is 
srused, it will be apparent that the court has virtually identified that 
anch of the doctrine of Secret Trusts with the doctrine of incorporation 
reference * Joe law of wills. The two doctrines, however, are distinct. 
as Lord & -Xner stated in Re Blackwell, “it is the communication of 
= purpo’ . “the legatee, coupled with acquiescence or promise on his 
part, tba, .oves the matter from the provision of the Wills Act and 
brings it~ chin the Law of Trusts, as applied in this instance to trustees, 
who happen also to be legatees,’”’ and if, as has been decided, communication 
and acquiescence after the date of making the will are sufficient where the 
legatee is taking in’ the will apparently beneficially, it is a little difficult 
to see why the case in which the legatee takes as trustee in the will must 
be distinguished on principle. 
G. W. K. 


Incorporated and Unincorporated Bodies 

The cases of Wurzel v. Houghion Main Delivery Services and Wurzel 
v. Atkinson, [1937] 1 K.B. 380, illustrate the artificiality to which the legal 
difference between incorporated and unincorporated bodies leads in cases 
where they are in every other respect identical. Two societies had the same 


_ object of delivering to their members coal supplied to the latter by the 


colliery company at which they worked. Payment was made, by arrange- 
ment with the collieries, by deduction from the wages. The one society was 


ty 
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incorporated under the Industrial and Provident Societies Act, 1893, the 
other was unincorporated, being, im the words of Lord Hewart, rather in the 
nature of a club. Both Societies were indicted for unlawfully using C licences 
` on vehicles carrying goods for hire‘and reward. The Divisional Court held 
-that only the incorporated society could be charged with-the offence. 
Lord Hewart said that in the case of an unincorporated association those — - 
who received the coal were among the owners of the vehicles and they ` 
could not be held to be hiring from themselves or rewarding themselves. 
The Court refused to apply, by analogy, the provision of the Road Traffic 
Act, 1934, dealing with the carriage of persons as passengers, where 
“society” was defined as meaning any association of persons whether 
incorporated or not (sect. 26). Lord Hewart also thought that it was 
difficult, in the case of unincorporated societies, to. draw a clear line 
between associations consisting of many members (as in this case) arid those 
- consisting only.of a few or even only of two partners. That difficulty 
certainly exists, but it arises equally under sect. 26 of the Road Traffic 
Act, 1934, which, as many statutory provisions must, leaves it to the Court 
to find a proper line of distinction on the facts of every case. In this case 
the two societies were absolutely similar,.except for the incorporation, 
and it is unsatisfactory that the one should have “got away with it.” 
This, of course, discouragcs incorporation, which is one of the greatest- 
. means of simplification and ‘rationalisation of the law. The anomalous 
position of unincorporated societies, among them many associations with 
the strongest ` ‘moral’ corporate personality and of the greatest social 
and economic importance imaginable is dealt with at more length in the 
review of Maitland’ s Selected Essays eae: p. 93). ; ‘ 
W. F. 


We are indebted to a learned friend in Northern Ireland for the follow 
ing note— 

Murphy v. N.I. Road Transport Board, {1937} N.I. 22, is an instan 
of the way in which judicial interpretation of a statute may limit the sc 
- of an administrative body and defeat what was in fact the intention of 







"legislature. 

By sect. 5-(1) of the Road and Railway eee Act (Northern 
land) 1935, ‘‘the Board shall . . . acquire every road motor undertaking 
operated for reward or hire in Northern Ireland . . . but not including 


. (c) any road motor undertaking so far as the same was carried on 

. immediately before the passing of this Act for a purpose excepted from the © 
provisions of sect. 15 of this Act, by sub-sect. (4) of that section.” By sect. 
15 (1) “a person other than the Board shail-not use a motor vehicle on any 
public highway for the conveyance of passengers or their luggage or the ~ 
carriage of merchandise for hire and reward, except with the consent in 
writing of the Board and the approval of the Ministry of Home Affairs.” 
A list of some twelve exceptions is set out in s: 15 (4), which includes “{ f) 
the use of a motor vehicle by the proprietor of an hotel for the conveyance 
of hotel guests and their luggage to or from the hotel from or to a railway © 
or_omnibus station, quay or aerodrome.” j 
. The plaintiff, the proprietor of two hotels in Aa, aa two omni- 

" buses partly i in conveying guests to and from quays and stations and partly 
in conveying guests on advertised motor tours. The omnibuses were 
exclusively reserved for.the use of guests who came to the hotels with ~ 


~ 
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inclusive tourists’ tickets. Upon his bringing an action for a declaration 
that the Board. was not entitled to acquire this undertaking, it was held 
by the Court of Appeal (Best, L.J. dissenting), affirming the decision of 
Megaw, J., in the Chancery Division, that the operation of these omnibuses 
did not constitute a “road motor undertaking” within the meaning of the 
Act and that he was therefore entitled to the declaration he sought. 

It would appear that three points were decided in the plaintiff’s favour: 
(1) That he was not running a “road motor undertaking” within the 
meaning of the Act; (2) that the express exception in sect. 15 (4) (f) did 
not necessitate the application of the maxim expressio unius, exclusio 
alterius; (3) that, in any event, the statute created a monopoly and must, 
therefore, be strictly construed against any claim to interfere with private 
property. The first ground alone, of course, was decisive in favour of the 
plaintiff, 

(1) It was suggested that the service was not a road motor undertaking 
as it was not open “to the public,” and was not carried on “for hire and 
reward.” And Megaw, J., found as a fact that ‘‘the user of the omnibuses 
is not anything in the nature of a general transport business, but is entirely 
incidental to the attractive hotel business [the plaintiff] carries on.” 

In the Court of Appeal, Andrews, L.J., holding that “the user of these 
buses has no feature in common with the user of buses engaged upon 
ordinary road transport services,” said (at p. 33)— 


“I have no doubt that what the legislature refers to as a road motor 
undertaking is a business in which motor vehicles ply in the ordinary 
way for hire or reward at fixed fares and rates, transporting passengers 
and merchandise from one place to another in a service available to all 
members of the public.” 











dmittedly, the legislature was probably thinking of the type of service 
eferred to by the learned Lord Justice. But does it necessarily follow that 
Il other road motor services (exceptional cases) are excluded? When the 
egislature uses the word “man,” it is probably thinking of a man with 
wo legs: does this mean that a man with one leg (the exceptional case) 
not included in the term? It is submitted that the general meaning of 
> word “undertaking” (“any business, work, or project; any enter- 
prise”), which was adopted by Best, L.J., amply covers the case of the 
plaintiff. And there can be no doubt that, where a road motor undertaking 
was run in conjunction with another business, it was in fact the intention 
of the legislature that such road motor undertaking should be severed. 

(2) It was contended on behalf of the defendants that, as sect. 15 (4) 
(f) expressly excluded the case of taking guests to and from the railway, ~ 
etc., the maxim expressio unius, exclusio alterius should apply, and that 
it should therefore be inferred that the Act includes and applies to any 
other road motor undertaking carried on by an hotel proprietor. 

Provisos to any section of a Statute may be inserted either ex abundanti 
cautela or as exceptions. Andrews, L.J., held that the specific exemptions 
were inserted in sect. 15 by sub-sect. (4) ex abundanti cautela; but that, 
although the maxim might therefore apply, it was not mandatory, and he 
was not therefore bound to apply it in this case, ‘In truth,” he said (at 
p. 36) “the fallacy which underlies any attempted universal application 
of the maxim to which I have referred is the assumption that the legislature 
had all possible purposes and uses present to its mind, so that the omission 


i N.I., Parl. Debates, H. of C., vol. xvii, 1934-5, col. 1974. 
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of one such purpose may be taken to be its deliberate act. In the present 
case I doubt if Parliament ever contemplated the case of hotel buses being 
used on such inclusive tours.” 

The Report of the Debate on the Bill shows that the specific point in 
this case was raised not only in the course of the second reading,” but also 
in Committee.® 

The Act itself shows clearly that its aim was to create a monopoly, 
except for the exemptions set out in sect. 15 (4) (f). It is submitted that 
this in itself is conclusive against the plaintiff’s claim, without the defen- 
dants being put to the necessity of calling in aid the maxim expressio unius, 
exclusto alterius. ‘ 

(3) It was further held‘ that it was the duty of the Court “to apply the 
well-recognised principle of construction referred to in Maxwell on Statutes, 
6th Edit., 515, and Reed v. Ingham, that Acts of Parliament which create 
monopolies, interfere with general rights of the subject, or confer excep- 
tional exemptions and privileges, correlatively trenching on general rights, 
are subject to the principle of strict construction.” This principle, which 
arose in the eighteenth century, would appear to be directly contrary to 
Heydon’s case,’ in so far as it applies to those Statutes the main aim of 
which ts to interfere with private property. Its application in these cases 
means that all “social legislation ” is forced to proceed with a brake applied 
by the Bench. : 

Murphy's case is a strong argument in favour of historical interpreta- 
tion of statutes—at least, in cases of “social legislation ”—and a fortiori 
an argument in favour of Professor Laski’s suggestion, in the Donoughmore 
Committee’s Report, that an explanatory memorandum should be added 
to Statutes. It has been suggested that the historical method of inter- 
pretation would prolong litigation and increase its cost. In this case,, 
however, much time and money would have been saved; a glance at ad 
Parliamentary Debates would have prevented the plaintiff from bringin 
the matter before the Court. 


2 Ibid, col. 1750. 
3? Ibid, cols. 1953, 1995-7, 2005. 
1 Per Andrews, L.J., at p. 36. 
8 3 E. & B., 899. 
€ 3 Rep., 7B. J ra 
. . COUTTS. 
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REVIEWS 


A CONCISE HISTORY OF THE COMMON LAW. By THEODORE 
PLUCKNETT. Second Edition. Butterworth & Co. 1936. 20s. net. 


This Journal, which intends to devote itself mainly to the study of 
law, as it functions, and of its relations to the other social sciences, can- 
not give much scope to detailed reviews of the historical learning of the 
law. But the line of demarcation between the history of law and the 
living law is not and ought not to be so sharp, as it sometimes appears 
and least of all in this country. No one ought to be more grateful for 
the existence of a book such as Professor Plucknett’s masterly treatise 
than the lawyer. who wants to study the living law in its social function. 
Here the very method is applied to the study of legal history, which 
we should like to see applied to the modern law. The political, economic, 
social and religious conditions which have made the law, are seen, in 
their true significance. It is admittedly more difficult to perceive clearly 
the social foundations of the law in one’s own days than in the past. 
The distance of historical events makes respectable the same propositions 
which would often appear revolutionary and subject to strong political 
controversy, if applied to modern times. And yet the modern lawyer 
cannot afford to disregard these social foundations of the law, least of all, 
when society, national and international, is so rapidly changing as it is 
at the present day. It is in the nature of law that it must achieve stability, 
but it must not do so at the cost of reality. Professor Plucknett’s book 
is eminently qualified to help the modern lawyer in finding the right way 

between the dangers of getting lost in technicalities and analysis on one 
į side, and of destroying the stability of the law on the other. 


FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW. By 


EuGen EnRLICH. Translated by Warrer L. Mort. Harvard 
University Press. 


Professor Ehrlich’s work, here admirably translated, is not the 
ystematic exposition of the sociology of law which the title suggests. 
is rather a series of independent essays somewhat loosely linked, and 
designed to emphasise from different angles the essential theme of 
book, summed up by the author himself in the single sentence: “The 
centre of gravity of legal development lies not in legislation, nor in juristic 
science, nor in judicial decision, but in society itself.” The lack of system 
is not a fault but rather a merit, since it implies the candid recognition of 
the fact that the sociology of law is still in its initial stages of growth. 
It does, however, make the task of the reviewer difficult, especially as he 
is not a lawyer. All that he can attempt to do is to indicate what sort 
of problems a sociologist would expect to find in a work of this kind and 
how they are here handled. Perhaps the most important problems would 
be these: (i) what is the nature of legal norms, and how are they to be 
distinguished from other social norms, such as those of morals, religion, 
convention and fashion; (ii) what are the conditions, social, economic 
and political, under which legal rules arise and become differentiated from 
the other forms of sociagregulation ; (iii) what influences are exerted by 
the various forms + 4 * al rules upon one another; to what extent, for 
example: `~ n its historical evolution by changes in moral 
or 1al law related to ideal justice and are there 


~ 
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valid methods for studying this relationship? Prof. Ehrlich does not 
formulate the problems in this manner but he is in fact concerned with 
them and he has much of value to say on all of them. 

_ In dealing with the general nature of law Ehrlich lays great stress on 
a distinction which he draws between “ norms for decision,” that is to say 
rules in accordance with which legal disputes are adjudged, and law in the 
wider sense as consisting of the principles of social organisation, that is the 
ways in which the relations between the members within any association 
are defined. The former are only a species with limited functions of the 
latter. Neglect of the distinction leads to an exaggeration of the com- 
pulsory element in law and to the view that the force of social norms is due 
universally to the coercive powcr ‘of the state. Since law is ultimately an 
expression of the needs of associational life, an inquiry into the genesis 
of law should not confine itself to state law, but should deal with the way 
in which other associations, such as the commune, the kindred, the church 
_and the like come into being and gradually-build up a legal order defining 
their relationships. In this sense the sociology of law would be a part of 
the comparative study of social institutions which all leading sociologists 
recognise as the central task of sociology. Needless to say this large 
. inquiry is not here undertaken but a valuable method of approach is 
indicated. Ehrlich finds that there are certain relations which he calls 
“the facts of the law” and which in various forms underlie all law. These 
are usage, domination, possession and declaration of will. Legal propositions 
arise in relation to these facts in one of three ways. They give enforce- 
ment to the relations, or they may control, hinder or invalidate them, or 
they may attach legal consequences to them other than those that directly 
follow from the facts. Law is built up by the generalisation or universalisa- 
tion of rules so arising and by the gradual harmonisation of conflicting 
rules. The need for this reduction to unity arises historically when the inner 
order of associations breaks down in circumstances not originally provided 
for, or when, owing to changes in the distribution of power, a clash occurs 
between different associations and their spheres have to be delimited 
Ehrlich refuses:to be satisfied with the facile distinctions that have bee 
drawn by many writers between legal and non-legal rules. His view i 
that at bottom this is a matter for social psychology. The different clas: 
of rules release different feelings. Thus the feeling evoked by a tr 
gression of a legal rule is different from that experienced when a m 
rule is violated, and that again differs from the disgust evoked by indecency 
or the mild disapproval of tactless behaviour, or the snobbish superiority 
of the devotee of fashion when other fail to reach his heights. What is 
peculiar to legal norms is the reaction for which the Continental Jurists 
. have coined the term opinio necessitatis. It is obvious that social rules 
cannot be classified without reference to their social setting. Thus the 
rules forbidding marriage outside one’s rank have in the course of history 
been norms of law, of morality, of convention or fashion. The essence 
of.the matter is that legal norms come to be provided for regulating 
relationships which, in the opinion of the group within which they originate, 
are of basic significance. But what is considered of basic significance 
_and what of lesser importance is a matter on which different social organisa- 
tions will decide differently. Hence what is at one time a moral rule may 
at others be regarded as requiring legal formulation, and conversely. 
_ There is some truth in the contrast frequently drawn between the heter- 
onomy of law and the autonomy of morals. Legalrules have to be expressed 
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in definite and precise terms, while moral rules often afford little more 
than general guidance. Hence in the case of moral rules the individual 
must judge for himself and his inner attitude becomes all important. 
The chief difference between legal and other norms is not one of content 
but rather of degree of stability, certainty and general conviction as to 
their social importance. The question is evidently very complicated. 

Ehrlich devotes an important chapter to the relations between the 
state and law. On the other hand, his discussion of the influence on law 
of economic factors is rather slight. He repudiates the theory that justice 
simply reflects the balance of power in a society and insists rather on its 
disinterestedness. But in this work at any rate Ehrlich has not really 
provided us with the data needed for an adequate analysis of the relations 
between changes in economic structure and changes in the law. 

On the notion of justice and richtiges Recht Professor Ehrlich is more 
instructive on the critical than on the constructive side. All that a 
sociology of law can do, it seems, is to study the effects of legal propositions 
in relation to the scientifically ascertainable trends of social development. 
“Tf there is such a thing as richtiges Recht, or to be more exact richtige 
Rechtsatze, they are those that advance the human race in the direction 
of its future development.” The present reviewer cannot see what ground 
there is for thinking that the direction in which society is moving is 
necessarily good or desirable. Not everything that is is good, nor we may 
be sure, is everything that is coming to be. An ethical criterion is needed, 
and Ehrlich shares the widespread view that the ends of conduct are not 
amenable to scientific investigation. But this is largely a matter of what 
is to be understood by the word ‘‘scientific.” If anything is clear it is that 
the ends of social institutions cannot be ascertained without careful and 
methodical inquiry and that such inquiry is greatly needed. He would 
be bold indeed who could maintain that we know already or that nothing 
accurate can be done to ascertain (i) what ends are intended to be served, 
(ii) what ends are actually achieved, and (iii) what ends ought to be aimed 
t by the institutions, say of the family and marriage, of property, of 
war or of the criminal law. These questions are partly ethical and partly 
ciological, but they must all be tackled in a satisfactory study of social 
. In short, at some point the sociology of law must be brought into 
tion with the philosophy of law. 

In addition to the problems I have singled out for bricf reference, 
‘-gsor Ehrlich discusses numerous other topics of interest to jurist 
ao alike, such as the theory of customary law, the codification 

Wes the methods of the sociology of law and especially the 
N sit “Sying what he calls living law. The treatment throughout 



















Ay Ja {Į and direct. Sociologists will welcome it as a valuable 
2 comparative study of social institutions and as indicating 
` ion in which sociologists and lawyers may co-operate 
i sth branches of study. 
oN MORRIS GINSBERG. 


ey p LAW (and other essays juridical and literary). By JOHN 
The Commercial Press Limited, Shanghai, China, 1936. 
a 221 pp. 


r whose study has acquainted him with systems so diverse as 
scient China and modern America, who has practised and taught 
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in a country which is engaged in codifying its law largely on alien prin- 
ciples and has sat on the bench of such cosmopolitan courts as those of 
Shanghai, is bound to have a more vivid and ever-present sense of the 
ultimate realities which lie behind the legal structure than one pure-bred in 
a system which has long since separated its basic concepts from the amor- 
phous mass of human relations and erected on them an elaborate and 
fairly firm body of detailed rules. It is this perpetual consciousness of the 
relation between law and life, this continual reference to the deepest founda- 
dations of law in social purpose, that gives such freshness and charm to 
Professor Wu’s collected essays and papers, whether he is discussing such 
subjects as “The Art of Law” or “The Function of Legal Methods in the 
Balancing of Interests,” or, in the admirable essays on Mr. Justice Holmes, 
is paying the most becoming honour that can be paid to a beloved friend 
and teacher, that of expounding and analysing his thought, or is recalling 
cases in which he himself has been judicially concerned, or is jotting down in 
aphoristic form some of the fruits of his meditation. Professor Wu belongs 
to those who see in law “an endless series of vital processes of the balancing 
` of interests,” and in the judicial process an art in which “methods are only 
means to an end, that is, a just judgment,” yebremember that the study of 
the conclusions reached in previous decisions is of little value (for the 
matter in which decisions are rendered is continually changing), compared 
with the study of the methods by which they have been reached. 

There is also printed here a valuable essay on ‘‘ Extra-territoriality in 
China,” but most readers will probably turn, after they have read the more 
general and philosophical papers mentioned above, to two essays on Chinese 
law, one discussing the respective scope given in the modern Civil Code to 
the principle of fault and to that of liability without fault, the otber making 
a general comparison between the new Chinese civil law with its western 
atmosphere (the author aptly quotes from Professor Jenks) of a business 
meeting at which ‘‘the only object is to get affairs straightened up a 
quickly as possible” and the traditional law so permeated by the spirit o 
Confucian morality that the judge even in civil cases assumed the role of 
father, sometimes gently admonishing, sometimes sternly rebuking a 
chastising, any of the parties concerned whose conduct had been inc 
sistent with the eternal principles. A debtor who failed to discharge 
obligation might be flogged in addition to being compelled to pay in 
because failure to pay a debt was a breach of faith, a moral wrong nee 
rectification and deserving punishment. There was thus no formal di: 
tion between civil and criminal law; strictly speaking, there was - 
law, certainly no law of property or contract as such, because. 
refusal to recognize a non-moral sphere in which the mere ‘‘cash-next 
constitutes a legal relation between man and man. One is momentarily 
tempted to seek a comparison with modern doctrines which teach that 
rules of law should be fluid and that the judge should decide in accordance 
with “healthy popular sentiment’’—but the Chinese judges had an elabor- 
ate system of ethics behind their judgments. 4. more profitable comparison 
might perhaps be found in the development əf the notion of conscience 
by ecclesiastical lawyers. 

Some readers may feel that these papers are just a trifle lacking in 
solidity. The author’s touch is very light: most of his essays are short; 
he skims over his subject, he drops a hint, an allusion or a quotation, and 
passes on. He might have given more illustrative instances, developed his 
arguments, worked on a larger scale. But this may to some extent (like 
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the occasional verbatim repetition in one essay of quite long paragraphs 
from another essay originally published on a different occasion) be due 
to the circumstances in which these papers were first composed and 
published. And this very slightness, ease and informality have a charm of 
their own. 


A. H. CAMPBELL. 


THE COMMERCE POWER VERSUS STATES RIGHTS. By EpwaRrD S. 
CorwIN. Princeton University Press. Humphrey Milford. lls. 6d. 
net. 


Prof. Corwin’s book, which bears the motto “ Back to the Constitution,” 
deals with what seems to be a purely American subject, the interpretation 
of the Interstate Commerce Clause of the Federal Constitution. It is, 
however, of general interest as a demonstration of the way in which the 
Courts are able to change the meaning and purpose of enacted law by 
varying standards of interpretation. It affords strong proof that the 
principle of precedent is impotent where it meets with the more powerful 
force of economic interests, particularly if they are fortified by ‘doctrinal 
antecedents.” The Constitution of the United States provides in Art. 1, 
sec. 8, that Congress shall have power, intier alia, “to regulate commerce 
with foreign nations, and among several States, and with the Indian 
tribes.’’ Prof. Corwin shows in a convincing manner how in the course of 
the last 120 years the Supreme Court has thrown overboard the original 
construction of these words, so as to fetter Congress in the exercise of the 
power, and with the result of disabling it from enforcing a uniform standard 
of social ana economic conduct on those engaged in interstate trade. In 
the first half of the nineteenth century the Interstate Commerce Power 
was held to be co-extensive with the Foreign Commerce Power; but in 
spite of what would appear to be the unambiguous wording of the con- 
stitutional text, the opinion has been gaining ground since the beginning 
f this century that restrictions were to be imposed upon the exercise of 
the Interstate Commerce Power which were held not to exist in the case 
f the regulation of foreign trade. Congress, though undoubtedly entitled 
regulate the trade in foreign goods for any purpose whatsoever and to 
hibit, if necessary, commerce in foreign goods of a given description, 
$s held in the famous Child Labour Case, Hammer v. Dagenhart, 247 
U.S. 252 (1918), to act ultra vives when prohibiting interstate transporta- 
tion of goods manufactured by child labour. According to the present 

view of the Supreme Court which found expression in several of the New 
Deal cases, Congress may not prohibit interstate transportation of goods 
for the purpose of promoting the general welfare of the country, though 
‘it may regulate it for the purpose of furthering commerce itself. On the 
other hand, it is beyond the powers of the States to interfere with inter- 
state commerce, as this is dealt with in the Federal Constitution. A gap is 
thus created between the spheres of federal and state powers, and in a 
number of important matters neither can be exercised. The result is that 
the Courts have converted a constitutional provision enacted with a view 
to strengthening the Central Government into an instrument of J/azssez- 
faive against any governmental—local or central—regulation whatsoever. 
Prof. Corwin’s investigation, conveniently arranged in six theses stated 
and proved with ample material, culminates in an inquiry into the ques- 
tion whether ‘‘ production is a subject which is segregated to the reserved 
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powers of the States,” and whether “Congress's purpose in enacting a 
- Measure is.a judicially enforceable test of the validity of such measure if 


+. vit invades the ordinary-domain of the States.” The latter question, of 


course, goes to the root of the problem of judicial constitutional review. 
. The book, apart from being an admirable example of what a treatise on 
the much neglected subject of modern legal history should’ be, shows that 
the functional approach is more than a theoretical whim of a few learned 
_ professors and that it can furnish practical results of the highest value. 
- Perhaps it is too bold to express a hope that this book on the American 
Constitution, like so many others working in the opposite direction, may 
become the “doctrinal antecedent” of a new departure in the develop- 


ment of the Supreme Court. 7 
oa O. Kahn-Freund 


PEACEFUL CHANGE. An International Problem. Edited-by C. A. W. 
ManninG, MacMillan & Co. 1937. 5s, net. 


_ . this small volume represents an extremely valuable attempt at tackling 
an international problem of outstanding practical and thécretical impor- 
.tance, by collaboration between historians, economists: sociologists, 
psychologists and lawyers. It was probably mainly the German demand-. 
for restitution of colonies, which pushed the problem of peaceful change 
recently so much into the foreground—although the problem itself has, 
of course, an infinitely wider significance—and made the International . 
Studies Conference choose it as a subject for treatment. That again 
led the London School of Economics to invite a number of distinguished 
representatives of the various social sciences above mentioned to lecture 
on the problem of peaceful change, from the particular angle from which 
the historian, economist, socialist, psychologist or lawyer would approach 
it. The decision to publish this series of lectures is greatly to be welcomed 
not only because they tackle in an admirably dispassionate and scientific 
way a problem much obscured by nebulons thinking and political con, 
‘troversy, but because this experiment might stimulate similar collaboratio: 
between the various social sciences in the study of other problems, no 
only in the field of other international relations. That problems of inte 
national relations lend themselves particularly to such an approach, li 
in the rudimentary nature of international society, where law is not 
neatly distilled from the other fields of social life as within the states. 
Unfortunately, scientific approach here, as in many other cases, does 
` not produce those clear if crude results by which men of action especially 
in our days have gained the distinct supremacy over the rational approach 
_ of science. Some of the lecturers are optimistic, some sceptical, and the 
concluding lecture of Professor Manning reflects many of thése doubts. 
Space does not permit to go into details, and the following remarks may 
` suffice. The legal aspect of the problem is exhaustively considered in an 
_ admirable lecture of Dr. Lauterpacht who makes it quite clear that any 
real solution of the problem of peaceful change means international” 
legislation, and nothing less. And perhaps one clear result emerges 
from all the lectures: that as long as the present hypertrophy of nationalism 
‘ and national sovereignty emphasises ahd increases the importance of 
boundaries, with all the political, legal and economic consequences that 
entails, it will not be possible to devise any satisfactory system of 
peaceful change as a permanent part of international organisation. But - 
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“an even more fundamental question is ignored, perhaps consciously, in all 

. the lectures—whether it is fruitful to discuss any institutional change, 
‘whether by means of an equity tribunal or by an international parliament 
or in any.other way, at a time when the very existence of international 
society is in doubt because of the growing divergence in the attitude of 
its members towards the principal social values (life, liberty, property). 
All the lecturers still seem to assume that the family of nations, fragmentary 
as it is, is unimpaired in its structure. 

a W. FRIEDMANN. 


THE LAW OF SUCCESSION, TESTATE AND INTESTATE. By Davip 

- HuGures Parry, M.A., LL.M., Professor of English Law in the Uni- 

versity of London, London: Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd. xlvii and 311 pp. 15s. 


Until now there has not been a small book dealing with Succession as 
a whole which could be recommended to the.beginner, and this book will 
be appreciated particularly by teachers of an important and difficult 

-~ subject. 

In his Preface the author states that the work is based on a course of 
lectures delivered by him in the University of London, and to this it 
probably owes much of its merit, for the book is an exposition, not a mere 
statement. As a good teacher should, the author gives to the student a 
rational explanation of the law, and shows him that for those with an 
inquiring turn of mind there are fields waiting to be explored. One may 
wish that the author had been more ready to state his own view, but it is 
- one of the merits of this book that no one who has read it can have any 
excuse for thinking that the last word has been said. In dealing with the 
right of retainer, for instance, the author gives a brief explanation of the 
origin of the right, or rather puts before the reader three such explanations 
which have been offered, together with a quotation from the judgment of 
ord Atkin in A.-G. v. Jackson, giving his views of the matter. Having 
one so much, the author leaves it to the reader to adopt what view he 
leases. ‘‘ Whatever may have been the reason for its original recognition, 
the right has been long and well established,’’ says Professor Parry. 
Which seems to mean that, after all, it does not matter very much. This 

strikes one as rather characteristic of the book. 

Professor -Parry expresses the hope that,,in the absence of any other 
‘concise work covering the subject, it will be found helpful by practitioners 
generally. Probably it will. One practitioner at least has already found 
it helpful. Seeking for authority to convince a client that where there is 
a.gift by will to two people in-equal shares, and one of them dies before 
the testator, the survivor does not ordinarily take the lapsed share, he 
noticed Professor Parry’s work fresh from the publishers. Looking in the 
index under “Lapse,” he was able to find almost instantly a clear state- 
ment of the law on the point, supported by relevant authorities. 

Of course, this does not mean that the book contains all that the 
practitioner is likely to require. Although for so small a work it contains 

t a surprising amount of information, it is too small to be a safe guide on a 
subject so vast, particularly when it deals, as this book does, with such 
things as death duties and the administration of estates. The author has 

. not been able to devote more than thirty-one of his precious pages to 
construction of wills, and this no doubt accounts for the omission to 
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mention the rule in Szbley v. Perry, or to point out the dangers inherent 
in the use of words of futurity. Probably considerations of space also 
prevented the author from déaling adequately, 1f at all, with the subject 
of repugnant conditions, which is important in practice. The defects of 
Professor Parry’s book are, in the main, defects inseparable from any 
book of its kind. 

G. L. HaGGEN. 


THE LAW OF TRUSTS. Second Edition by G. W. Kzxrron, M.A., LL.D. 
London: Pitman & Sons, Ltd. lii and 412 pp. 25s. net. 


That a second edition of Dr. Keeton’s book on Trusts should be called 
for within three years is a sufficient indication of the approval with which 
it has been received. The text has now been brought up to date and a 
few important additions made. The reconstituted first chapter provides 
the best treatment for a student of the distinction, so often puzzling, 
between trusts and other legal relations, though more space could profitably 
have been devoted to the distinction between trusts and contracts. This 
point, however, will be of lesss importance if the recommendations of the 
Law Reform Committee in favour of third party beneficiaries are given 
statutory force, since the Courts will no longer have to do violence to the 
trust concept, in order to reach a just conclusion, as was the case in Harmer 
v. Armsirong, [1934] Ch. 65. 

The rules about appointment between capital and income have been 
restated, though Dr. Keeton still finds difficulty in gauging the extent of , 
the decision in Re Brooker, [1926] W.N. 93, which involved an express 
trust for sale, not a statutory trust on intestacy as is stated at p. 255. 
Perhaps the uncertainty can in part be attributed to the double conten 
of Howe v. Lord Dartmouth, which, firstly, imposed a duty to convert i 
certain circumstances, and, secondly, prescribed a mode of apportionme 
pending conversion between tenant and remainder man which is simil 
to that adopted in other cases where conversion is temporarily deferre 
It is misleading, but quite common, to refer to that mode of apportio 
ment as the rule in Howe v. Lord Dartmouth, as P. O. Lawrence, J., does 
Re Brooker. The duty to convert, as laid down in Howe v. Lord Dartmouth, 
is unaffected by the legislation of 1925. The method of apportionment 
where leaseholds are held on an express trust for sale has been’ altered 
(Re Brooker), and the question is whether this change affects leaseholds 
where the conversion is ordered by equity under the rule in Howe v. Lord 
Dartmouth proper. With all respect to Dr. Keeton, it is submitted with 
confidence that Re Brooker would be followed. 

The recent cases on s. 31 of the Trustee Act, 1925, are emhodied in 
the text, including the rather surprising decision in Re Turner’s Will Trusts, 
[1937] « Ch. 15, (not commented on by the author), where the Court 
of Appeal overruled the views expressed by three of the Chancery judges.. 
Dr. Keeton continues the excellent practice of quoting as extensively as 
possible from statutes and judgments, and of giving the facts of leading 
cases quite fully in the text. Teachers of the Law of Trusts are grateful 
to him for bringing his valuable work up to date. { 

) D. W. Locan. 
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THE INCIDENCE OF JURY TRIAL DURING THE PAST CENTURY 
At page 144 of the last number of THE MopEerN Law REVIEW 


the figure for jury trials in 1935 is quoted as ‘6 per thousand 

““slements. This should have read -06, thus justifying the author's 

` t that in 1935 jury trials in the county courts had 
practically ceased to exist. 





THEORIES OF LAW AND JUSTICE OF 
FASCIST ITALY 


INTRODUCTORY 


DEOLOGICAL analysis is a hazardous activity at the quietest 
I of times on the most innocuous of topics. At least thrice as 
great as this minimum is the hazard which must be felt by 
the writer of the following pages. For these are not the quietest 
of times—rather are they times made terrible by the clash of 
idea upon idea, and of sword upon sword as the ruthless and 
truthless arbiter between them. Nor is Fascism the most innocu- 
ous of topics that might be chosen by one who believed that ideas 
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might still repay analysis—rather is it among the most aggres- 
sive, disruptive and disquieting forces at work in the modern 
world. 

No caveat can give immunity from these incidental hazards. 
Yet there is one grave hazard which is not properly incidental to 
the task the writer has undertaken. This article is concerned 
only with fascist theories of law and justice; with what those 
who guide the destinies of fascist Italy profess to think about 
what they do. It is not concerned with the divergence between 
what they do and what they profess. It must not be assumed 
therefore, that because theories are here stated and analysed at 
their face value the writer is innocent of the extent to which 
performance, and indeed, even sincere endeavour may fall short 
of profession. 

This warning is all the more necessary since the prevailing 
approach to Fascism in democratic literature is precisely the one 
which the present writer seeks to avoid. The prevailing approach 
proceeds along the following path. Fascist theories may be more 
advanced than those of the most progressive democracies, but 
fascist practice falls far behind the practice even of the most 
backward democracies. The corporative state in theory, so it is 
said, is one thing, the fascist syndicalist and corporative actualities 
are quite another. Now this prevailing approach takes for 
granted that fascist theories of social organisation, and of law 
and justice are theories highly advanced when compared with 
those of the great democracies. It is this very assumption which 
the present article seeks to probe. Do.the component theories o 
Fascism, even ignoring the deficiencies of practice, represent an 
novel or progressive contribution to our theories of the sociali 
order? It will surely be of the utmost significance, if, as the writer- 
has come to believe, the high sounding ideas of the corporative 
state resolve themselves on analysis into ideas which, for the 
most part, have long been commonplace in modern democracies, 
and which for the rest, are remarkable only because of their 
extremely reactionary character. 


I. THE COMPONENT IDEAS OF FASCISM 

An inquiry into fascist theories, whether in the juristic, politi- 
cal or economic fields, is a very difficult one. The constantly 
repeated claim of fascist political leaders is that they have not 
proceeded on any theories at all, that theirs is a philosophy of 
action and not of words, that they meet each situation as it 
arises, and that theories with them are produced by solutions, 
not solutions by theories. After their policy on the particular 
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matter-is framed, they may find that it is capable of explanation 
in terms of some pre-existing theory. But that is mere coincidence, 
or to put it another way, the pre-existing theory was but a 
prophecy of Fascism. Mussolini is said to keep a list of the 
prophets of Fascism, which increases daily and has now attained 
a considerable length. It ranges at least from Dante to Pareto. 
Moreover, this denial of the influence of theories on events is 
characteristic of the theorists as well as the practical men of 
Fascism. It is the stand taken by such outstanding apologists 
of Italian Fascism as Giovanni Gentile and Alfredo Rocco. They 
claim no more for their theories than that they are ex post facto 
explanations of the “fascist philosophy of action.” 

This on the one hand. On the other there are few statements 
of policy by either politician or theorist which do not lay down 
broad propositions about the end and the nature of law and of the 
state. But these propositions are laid down as newly discovered 
truths usually without reference to pre-existing thinking along 
the same lines, or at most with an acknowledgment that proposi- 
tions a little like them have been thought of before. This acknow- 
ledgment is rarely an acknowledgment of indebtedness; it is 
rather a complimentary bow to a “prophet” of Fascism. Such 
complimentary bows might be useful in delimiting the scope of 
the present inquiry, were it not, on the one hand, that they are 
made so indiscriminately, and were it not on the other, that in 
the desire to show that the fascist theory is “different” the 

eritage both of problems and solutions that has been taken over 
odily into fascist policy and thought is constantly overlooked. 

“Il fascismo” writes Mussolini, “ha oramai nel mondo luni- 
versitalita di tutte le dottrine, che, realizzandosi, rappresentano 
un momento nella storia della spirito umano.””? 

In face of such a situation the most that the student can do 
is to make his own choice of the theories urged by Fascists that 
are significant for understanding what Rocco calls “the trans- 
formation of the state”? under Fascism. This paper will be 
constructed around four such items. 

The first is the set of ideas represented by the notion of the 
corporative state, that is of a state organised on the basis of 
economic groups each including all factors involved in a particu- 
lar branch of production. Internally viewed these groups are 


1 The need for the introductory caveat will be brought home to the reader 
who attempts to analyse the article on the doctrines of Fascism by Benito 
Mussolini in 14 Enciclopedia Italiana, 847-851 at the end of which the above 
sentence appears. f 

2 Afredo Rocco, La Trasformaztone dello Stato Liberale allo Stato Fascista, 
1927. 
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co-operative units, including not only labour but capital and 
administration. Externally viewed they are units of co-opera- 
tion within the entire economic structure of the state. From the 
former, the internal viewpoint, the groups represent the absolute 
antithesis of the Marxian notion of the class struggle. From the 
latter, the external viewpoint, they indicate a close connection 
between political organisation and economic organisation which 
is thoroughly Marxian. These units or corporations are organs 
of the state, and represent the power of the state in the economic 
sphere. They are given wide functions of controlling the activities 
of both employers and employees. “ Employers’ organisations, as 
well as employees’ syndicates, are in important respects subject 
to their supervision. Theoretically, though this has not yet been 
realised in fascist Italy,* representation of the people in govern- 
ment is to be based on this hierarchy of corporations. Con- 
versely, and this is much nearer achievement in Italy, the state 
by its control over the corporations as state organs, is to control 
rigidly all economic activities within it. The corporative theory 
of the state in short is one of social control of economic 
organisation. 

Side by side with the economic aspect of fascist theories of 
the end of law, is the nationalist aspect. The exaltation of 
Italianism covers such phenomena as the assertion of the organic 
unity of the Italian people, past, present and future, of its reality 
transcending the mere aggregate of human beings alive at any 
particular moment, and consequently of the superiority of ed 
claims to those of any particular human beings, and finally the 
insistence on the unique and indispensable role which the Italiari 
people have played in the past and are destined to play in the 
future of the world. Law is essentially a means of maintaining, 
preserving and advancing the greatness of the Italian people. 
This is the second item in fascist ideology which calls for 
discussion. 

The word “fascist,” however, obviously connotes more than 
control of economic activity and exaltation of the nation. It 
connotes in addition certain ideas as to the machinery by which 
these ends are to be achieved. These ideas may be divided 
broadly into, two categories, which are respectively the third and 
fourth items chosen for discussion in this article. 

The third is the supreme emphasis upon ‘‘the strong state” 
in fascist Italy. Beginning no doubt as a demand for efficiency 


3 Mussolini in a speech of March 23, 1936, announced that the existing 
Chamber of Deputies was to be suppressed, and a national Assembly of Cor- 
porations representing the nation’s productive forces substituted. 
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in social control, the idea of the strong state has gone far beyond 
this. The ‘‘strong state” has developed into the ‘‘stato etico,” 
the state as an end in itself. As Bianchi has said: 


‘The State for Mussolini is not only a political reality, it 
is an ideal and moral reality. The living person of the State 
is not an abstract concept, a juridical formula, but a sentiment 
and a will, the sentiment and will of the nation. 


“The position that Rousseau had taken is radically 
reversed; the State is no longer an instrument for the con- 
servation of individuals and to assist them to achieve their 
ends; on the contrary it is the individuals who become a 
means, an instrument of the life of the state.’’4 


The fourth is the notion of a government of men and not of 


‘laws, subordination of the entire hierarchy of government to the 


person who in fact wields the power of the strong state, and 
the freedom of that person from responsibility to the people 
or its elected representatives. In short the faith in personal 


- dictatorship. 


No one of these four elements alone distinguishes Fascism from 
other forms of government. The assertion of control by the state 
over economic activities is common to all modern industrialised 
countries, Exaltation of the nation has characterised political 
democracies for more than a century; it has usually gone hand 
in hand with the rise of popular government. The idea of the 
“strong state” is found throughout history, usually connected 


with personal dictatorship, in the form of royal or imperial 


domination. It is obvious, nevertheless, that there is a tremend- 
ous difference between a Mussolini on the one hand, and a 
Justinian, a Henry VIII, a Louis XIV, or a Maria Theresa on 
the other, and this difference lies in the social and economic ideals 
which are professed as an integral part of Fascism. 

It is the combination of these elements in one regime that is 
the characteristic feature of Fascism. Fascist theories of law are 
peculiar solely because the subjugation of economic organisation 
to the state, as the outward manifestation of the nation, is 
achieved by the overthrow of popular government and the 
establishment of a personal dictatorship. It follows from this 
that the search for the ideological forebears of the four elements 
under consideration is of necessity very wide, but it is none the 
less interesting for that. Each will be taken up in the order set 
out above. 


* Michele Bianchi, La Représentation Politique dans l’Etat Fasciste in Centre 
International d’Etudes sur le Fascisme, Etudes, Vol. III, 1930, pp. 44 et seg. 
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TI. THE CORPORATIVE THEORY OF THE STATE; LINKS WITH 
THE “SOCIAL SOLIDARITY” OF DURKHEIM AND DvucuiItT 
AND THE SYNDICALISM OF SOREL 


Whether or not, as Fascists assert, the democratic system of 
government in post-war Italy, prior to Fascism, had proved 
incapable of adjusting itself to new economic: conditions, it cer- 
tainly cannot be doubted that the conflict between labour and 
capital’ was so great as to jeopardize economic production. The 
state on the one hand seemed unable to control this conflict, and 
on the other hand, neither of the competing economic forces was 
able to use the machinery of political democracy so as to resolve- 
it in a decisive, albeit one-sided, fashion. The fascist revolution 
cut the Gordian knot by discarding the democratic form of 
government and substituting a personal dictatorship. 

The dictatorship proceeded to formulate ambitious plans for 
the adjustment of the legal structure of the state to the require- 
ments of economic efficiency under modern industrial conditions. 
These plans purported to encourage and assist workers’ and 
employers’ organisations under the state. In its Labour Charter ofj 
a7th April, 1927, the programme was given definite form. After 
declaring economic activity to be a central concern of the state,® 
- the fascist government declared all production to be a unit with 
objects of “the well-being of the producers and the develop- 
ment of national strength.”’ It purported to guarantee the right 
of association under state supervision of workers and employers,® 
and as a corollary to give central im “tance to collectiv 
labour contracts,® and to compulsory judi “ttlement of labou. 
disputes. The unity of all the factors action was to bt 
given expression in the corporations vest ‘owers as aay 
organs, and comprising representatives or _ “rs and em 
ployees in a number of large groups of econor. ‘ions, seek 
as transportation, commerce, agriculture, etc. x 

Side by side with the assertion of state control ov, “nomic 
organisation and the prohibition of strikes, there ap. “4 in! 
the Charter a number of guarantees for both employer. “ud° 
employees. To the latter, provision for weekly rest days, ann `U 
vacations with pay, additional pay for overtime, compensation 








- 5 See Haider, Capital and Labor under Fascism, 1930, Chaps. IT and IIT. 

° Art. 1, Gazzetta Ufficiale, April 30, 1927. For English-translation of text for 
the most part used here see Schneider, The Making of the Fascist State, Appendix 
23; Haider, op. cii, 87-91. i 

7 Art. 2. ` 


8 Articles 3 and 6. ' 

°’ See Franco Guidotti, I Contratto Collectivo di lavoro nel diritto corporativo, 
1936. See also law of April 3, 1936, Leggi e Decreti, 1926, Vol. II, 1 324-1328. 

10 Articles, 4, 5, II. 
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for wrongful dismissal, state control of unemployment offices. 
Further: 


“The fascist state has the following aims: first, the per- 
fection of accident insurance; second, the improvement and 
extension of maternity insurance; third, insurance against 
occupational illness and tuberculosis as an introduction to a 
system of general health insurance; fourth, the improvement 
of insurance against involuntary unemployment, and, fifth, 

_ the adoption of special forms of endowment insurance for 
- young workers.’’4 


To the employers the guarantees in the charter are mainly in the 
clause that “the consequences of crises in production and in 
monetary phenomena must be divided equally among all factors 
of production,’’!? combined with the prohibition of strikes and 
compulsory adjudication of industrial disputes. 

_ It might be possible to derive the notion of the corporative 
state directly from the fact that a strong state must be economic- 
‘ally strong and unified.48 It is more significant, however, to 
observe that the reputed if not the acknowledged fathers of this 
notion are, on the one hand, the syndicalist theories of Sorel, and 
on the other, the sociological theories of Durkheim in the juristic 


\ form which they were given by Duguit. 
\ There can be little doubt that a major part of the driving 


‘force behind the economic programme of Fascism proceeded from 
the influence of syndicalism, always strong in Italy. Syndicalist 
economics, created by Blanqui and Lasalle and given systematic 
expression by Sorel in France, is based on the idea of the concen- 
tration of both political and economic power in the hands of the 
trade unions.14 There are, of course, different sets of ideas which 
pass under the name of syndicalism. But the kernel of all of them 
is the conception that the ideal organisation of society under 
modern conditions is around the associations of men bound 


12 Art. 27: 

12 Art. I3. 

18 In his speech before twenty corporations of the fascist state on March 23, 
1936, when he announced the prospective suppression of the Chamber of Deputies, 
Mussolini based.the necessity of immediate execution of plans for the corporative 
state and- nationalisation of industry squarely on the exigencies of war probabil- 
ities. 

14 In this respect it differs essentially from the state socialism of a Proudhon 
or of a Marx which regards organised society as a whole, and not the units of 
production, as the immediate object of its solicitude. See Blanqui, Critique 
Sociale, 1885; Sorel, Introduction al’ économie moderne, 1903, and La Décomposi- 
tion du Marxisme, 1908. On Blanqui and Sorel see Lorwin, Syndicalism in 
France, 1914. On Lassalle, see G. Brandes, Ferdinand Lassalle, 1911, and S. 
Baron, Die Politische Theorie Ferdinand Lassalles, Supp. No. 2, 1923, to Archiv 
für die Geschichte des Sozialismus und der Arbetterwegung. 
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together by economic ties, that trade unions are the living cells 
of a healthy society, and that political institutions must be modi- 
fied so as to allow them to play their proper role in the body 
politic. The influence of Sorelian thinking along these lines was 
very considerable in the pre-fascist labour organisations of Italy. 
It is important to remember that Mussolini himself was once a 
socialist and prominent in the labour movement which was a 
hotbed of syndicalism. 

It was not dislike of the syndicalist idea which caused 
Mussolini’s defection. It was rather the inability of the political 
authority to control manifestations of it injurious to the whole 
economic order. In any case, whether because of his old sympa- 
thies or from necessity, Mussolini did not set out, at any rate 
avowedly, to destroy the syndicates. On the contrary he set about 
the creation of highly organised fascist syndicates to replace those 
of the earlier regime.’* These he invested with privileges of state 
recognition; for instance, he limited the right of making enforce- 
able collective labour contracts to fascist syndicates alone. Thus = 
the third section of the Labour Charter provides: . f 


“Professional or syndical organisation is free, but only 
those syndicates regularly recognised and subjected to the ý 
control of the state have the right to represent legally the > 
whole class of employers or employees for which they are’ 
established; to pursue their interests in their relations with 
the state and with other professional associations; to draw 
up collective labour contracts obligatory on all those who 
belong to that class; to impose their interest with respect to 
them.” 


Fascism, however, has professed to go beyond the mere 
- subjugation of organised labour to the state. It has theoretically 
at any rate asserted the power of the state over the whole process 
of production, and admitted conversely the direct role of the 
factors of production in the political structure. It has extended 
the syndicalist notion to associations of all the factors in a par- 
ticular branch of economic activity. These extended associations 
are known as the corporations, the corpordtive state being one 
in which such economic groupings are recognised as a part of 
state machinery. 


“The corporations constitute the unitary organisation of 
the forces of production and integrally represent its interests. 
In virtue of this integral representation, the interests: of 


18 Haider, op. cit., Ch. IV. 
16 Haider, op. cit., Ch. V, 
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production being national interests, the corporations are 
. recognised by law as organs of the state.” 1 


This really represents a synthesis of syndicalist ideology with 
Duguit’s criterion of social solidarity. Duguit himself had sug- 
gested such a synthesis as long ago as 1910.18. It is not the state 
which is to be remodelled to give free play to associations, it is 
associations that are remodelled in order to make production 
more efficient. For this central idea Duguit was deeply indebted 
to the sociologist Durkheim. It 1s important, therefore, to 
glance at the theories of Durkheim and Duguit as to the end 
of law. 

The progress of human society, wrote Durkheim in his De la 
Division du Travail Social, presents a shift from mechanical to 
organic solidarity, from a solidarity based on homogeneity of 
needs and functions to a solidarity based on a highly specialised 
heterogeneity of functions. A.modern industrial society has as 
its very foundation a complex economic organisation. The sine 
qua non of the efficient conduct of that organisation is the unbroken 
carrying on of all the functions involved, by the human beings 
to whom they are respectively assigned. What the individual has 
is a function to perform in this economic enterprise; that is his 
primary attribute as a member of society, and all the others 
follow from it. Law becomes an instrument for ‘securing and 
regulating the operation of a complicated but close fitting system 
of specialised functions. 

Duguit developed these basic ideas with all the earnestness 

f his temperament, and all the equipment of his training and 
tudy as a professor of constitutional law. They are the burden of 
is song from his first work to his last.2° On their basis he 
emolished to his own satisfaction the entire system of private 
law, substituting for individual rights the protection of social 
functions. As an iconoclast he proclaimed that all the accepted 
notions of public and private law based upon metaphysical and 
natural law postulates were outmoded and.unreal. Such notions as 
“a right,” “Sovereign,” and “subject,” “public law,” “private 
law” he urged have no relationship to the facts of social life and 
must be discarded. Following what he proclaimed to be a positivistic 


323 666 


17 Labour Charter, Art. 6. 

18 See Le Droit Social le et Droit Individuel et les Transformation de L'Etat, 
I9I0, 105-147. It is obvious that the results of such a synthesis of ideas are in 
many respects indistinguishable from orthodox state socialism. The domination 
by the state of the economic units, instead of vice versa, removes the vital 
distinction between syndicalism and state socialism mentioned above, Note 14. 

19 1893. 

20 Cf. ‘his L'Etat, Le Droit Objectif et la Lot Positive, 1901, Ch. 1, with his 
Legons de Droit Public, 1926, 73-94. 
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method, he found as the basic fact of social life, social solidarity 
through similarity of needs and diversity of functions. The role 
of law is part of this observed fact of social’ solidarity. Law is 
valid not by virtue of any sovereign command or of any abstract 


`. authority of natural law or justice, but by virtue of the fact that 


acts done in violation of it cause social disorder and a spon- 
taneous, almost a reflex, movement towards readjustment. The 
place of the individual in society is determined by the same fact. 
His only attributes are in terms of function not in terms of rights. 
So long as the individual performs a function which promotes 
social solidarity the law will protect him; if he fails in or abuses 
this function it will withdraw its protection. 

From this there followed in Duguit’s thought a number of 
striking results. In the first place, the distinction between 
public law and private law vanished. What is commonly 
called public law consists merely of the rules regulating the 
performance of their specialised function by those individuals 
who at any given time exercise the powers of government. 
As with all other individuals the law protects them when 
they use their powers to further social solidarity, and with- 
draws its protection when they fail to do so. Duguit applied 
this to the legislature as well as to other branches of govern- 
ment, and this caused difficulties which he never succeeded in. 
overcoming. Who was to say ultimately whether legislative 
action tended to further social solidarity? At various times 
 Duguit suggested a supreme tribunal consisting of lawyers an 
` laymen to pass upon the legality of “legislation.” He neve: 
solved the problem of control, however, for in ı the terms he use 
it is insoluble.?2 

Duguit showed the consequences of this change over the whol] 
field of law in his books ou the transformation of public and private 
law.’ They are important not only for their content, but because 
it is almost certain they they were the model for Rocco’s book on 
the ‘Transformation of the State from the Liberal State to the 
Fascist State.” Duguit attempted to show by a survey of French 
legislation and adjudication since the Code Napoleon how the ; 
~ most vital conceptions of law had been transformed. “Liberty, g= 

for-instance, no longer means the power to do anything that doet 
not injure another. It now means “the conséquence of thee 
obligation which is imposed on every man to develop his indi- 
viduality as completely as possible in order to co-operate as ably 












31 Duguit, Les Transformations du Droit Public, 1913, 279-280. 

22 Traité de Droit Constitutionel, ist ed., Vol. I, pp. 153 et seg.; Le Droit Social 
et le Droit Individuel et les Transformations de l'Etat, p. 58. 

a8 Supra, Note 18; and Les Transformations Générales du Droit Privé (1912). 
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as possible in the attainment of social solidarity.”*4 On all sides 
men are restrained and regulated on a basis other than that their 
conduct is injurious to other individuals. The transformation of 
legal transactions from being the concern only of the parties 
thereto to being the concern of society as a whole is, he says, 
equally striking. “From the moment. you: admit that a legal 
situation is valid and protected only when it corresponds with a 
social purpose, it can only arise from an act which itself has a 
social character.” Again the conception of tort is` undergoing 
change by the introduction of liability without fault where the 
‘furtherance of social solidarity requires such liability, and the 
conception of property by limiting the absolute right uti, abutendz, 
fruendi by reference to the requirements of social solidarity. 
Moreover, -new fields of the law are arising to meet the needs of 
social solidarity, for instance, that of the relations of public 
utilities with the public, and of labour relations based on collec- 
tive contracts,. which cannot be brought within any of the old 
conceptions. 

Stripped of its E S Duguit’s message was that in a 
complex-economically organised society the supreme test of well- 
being is efficiency for economic production. For two reasons that 
message might have caught the ear of fascist statesmen and been 

, adapted by them to Italian needs. In the first place the building 
of a strong state in modern Europe obviously required as a basis 
the highest possible efficiency in the economic sphere. In the Second 
lace, this requirement was intensified by the disorderly condition 
f the relations of capital and labour in pre-fascist and early 
scist Italy. The flavour of Duguit’s writings is unmistakably 
resent in the second article of the much discussed Labour 
arter.” 









. “Labour in all its- forms, intellectual, technical, and ` 
- manual is a social duty. As such and only as such it is safe- 
guarded by the state. The complex process of production is 
unitary from the national point of view; its aims are unitary 
and may be summed up in the welfare of the producers and 

in the growth of national power.” 


The recent declaration by the Italian government of its inten- 
tion to nationalise basic industries is but an application of the 
ideas-underlying the corporative state. An efficient functioning 
of the economic structure may require the state to go- beyond 
mere control and regulation of economic enterprise. The combined 


24 Les Transformations Générales du Droit Privé, p. 37. 
% Cf. the Portuguese Decree of Sept. 24, 1931, establishing a supreme econ- 
‘Omic council, Collecgdo de Legislação Portuguesa, 1931, 937-47, 945. 
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ideology of syndicalism and of Durkheim and Duguit makes the 
transition from state control of function, to state exercise of 
function, an easy and logical one.*® 


III. THE ExALTATION OF ‘THE NATION”; LINKS WITH FICHTE, 
i MAZZINI AND THE HEGELIAN [NTERPRETATIONS OF HISTORY 


Two major lines of reaction to the upheaval of the French 
revolutionary epoch have been powerful from that day to this. 
One is the insistence upon continuity in human development, as 
opposed to exaggerated attempts to create a new world out of 
whole cloth. The other is the growth of nationalism in opposi- 
tion to the universal ambitions of Napoleonic Imperialism. 

The Reden an die Deutsche Nation (1808) of Johann Gottlieb 
Fichte is the locus classicus of nationalist reaction,” and whether 
the reputation of this work is deserved or not, it has been one of 
the mainsprings of nationalist thinking ever since. The idea of 
continuity is almost identical in its modern beginnings with that 
of nationalism. For instance, Savigny’s doctrine of the intimate 
relationship between the Getst of a nation and its law was, from 
another angle, but an insistence on the contińuity of human 
institutions. Burke had made Savigny’s proposition many years 


26 Tt is necessary at this point to reiterate that the above analysis is an analysis 
of ideas and not of facts. It is not the purpose of this paper to examine the, 
relationship between fascist theory and fascist practice. On that question ther 
should be consulted such works as Rosenstock-Franck, L’ Economie Corporative en 
Doctrine et en Fait, Paris, 1933, Finer, Mussolini’s Italy, 1935, Salvemini, Th 
Fascist Dictatorship, in Schmalhausen, Recovery through Revolution, 1933, Haider 
op. cit., Chaps. XI and XII, and above all Salvemini, Under the Axe of Fascis 
1936. More particularly critics of Fascism have laid an indictment containing t 
following counts against the execution of the fascist economic programme— 


(1) That the chaotic condition of pre-fascist economic life is much exaggerat 
by fascist writers ; 

(2) that the corporative structure of the state has been up to the pres 
unrealised: even in so far as the corporations have existed effectively they have 
been at the most advisory bodies, under the political control of the fascist party 
and its leader. Officials of the corporations have in practice been political 
appointees rather than representative of the interested economic groups; 

(3) that the encouragement of trade union organisation takes the form in 
practice of compelling all workers to join the fascist syndicates, run by politically 
appointed fascist officials ; 

(4) that the prohibition of strikes and the enforcement of collective labour 
contracts only when made by the politically dominated syndicates in effect 
destroys the only means of workers to further their interests ; 

(5) that the programme of amelioration of the condition of labour set out in 
the Labour Charter existed prior to Fascism, and has made no substantial progress 
under Fascism; 

(6) that even if Italian Fascism has set economic efficiency as its supreme aim, 
it has failed in that aim. 

It is obviously beyond the scope of the present inquiry to do more than 
indicate awareness of the existence of such criticisms. 


27 The best study in English of Fichte’s nationalism is Engelbrecht, Johann 


Gottlieb Fichte, 1933. 
38 Savigny, Vom Beruf unserer Zeit für Gesetzgebung und Rechstwissensch AA 


1814, Chaps. 1 and 2; English transl. by Hayward. . oe 
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before Savigny when he asserted, in an anti-revolutionary address, 
that a nation holds its law as well as its entire civilisation not 
as absolute beneficial owner, but on a trust imposed by those 
who have gone before, for those who come after.2° With both 
Burke and Savigny continuity results from the identity of the 
nation. 
But the two ideas soon diverge. Self-determination of a 
nation, the freedom to realise its highest nature required in many 
cases a break with the past. In thé form of political revolutions 
this break is obvious; the nation is but throwing off alien oppres- 
sion. The divergence, however, takes more subtle and more 
interesting forms. Thus the German nationalists used Savigny’s 
doctrine of the Volksgeist to show that alien Roman influences 
must be purged from the body of German law, whereas he had 
used them to show the necessity of completely assimilating and - 
mastering them. The conception of a nation as a unique moral 
and spiritual entity clearly leads to the proposition that unity of 
nature, not continuity in time, is the supreme desideratum. 

The rise of the Hegelian philosophy of history®° provided a 
technique whereby the sanction of inexorable development could 
be put behind any historical fact, or any human aspirations. By 
its means it was possible to show that anything was the inevitable 
unfolding of anything else. The charge is notorious that history 

ccording to Hegel and many of his followers had reached its 
rulmination in the German state of his day. The idea of liberty 
its full development was manifested in the orderly life of the 
erman people under the control of a highly evolved central 
wer.. The Scots metaphysical jurist, Miller, saw in English 
tory the unfolding of the idea of individual liberty, the gradual 
abdication by the state of its control over individual action 
culminating in the unshackling legislation of his own day. 
Maine saw a movement in the history of human relations from 
status to contract. Left wing Hegelians saw in history one long 
but inevitable struggle for the emancipation of the wage slave 
or the satisfaction of economic wants. An intelligent writer on 
American constitutional law saw in the constitution a stage in 
the growth of the natural rights of men from the acorn stage to 
the oak stage. The theory of evolution after the turn of the 
century added to the fascination of intellectual speculation the 


3: Edmund Burke, Reflections on the Revolution in France, 1790. 

© See Hegel, The Philosophy of History (delivered 1830~1831), transl. by 
Sibree, Introduction passim. esp. ITI, Philosophical History, pp. 9-27, 63-65. 

Miller, Philosophy of Law, 1884, pp. 63, 68~69, 71—72. 

32 Maine, Ancient Law, 3rd Am. ed., 165. 

3 Campbell, Science of Law according to the American Theory of Government, 
1887, 16-20, esp. 17. 
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support of the natural science of life. Nature herself proceeds by 
an Hegelan dialectic. How then can man doubt its validity? 

The idea of the nation adorned and exalted into a religious 
idol by the Hegelian dialectic is the ideological source of Italian 
nationalism. Its outstanding prophet is undoubtedly Giuseppe 
Mazzini,’ though, of course, with Mazzini there was as yet no trace 
of the Hegelian taint. Mazzini played a role in the Italian struggle 
against the Austrian Empire and the Papal States similar. to that 
played by Fichte in the German struggle against France. He 
formulated and put into inspiring words the theory that the 
Italian nation was a single moral and spiritual unity, of which 
Rome was the centre. He combined his call for the emancipation 
- of all nations with a faith in the democratic form of a government, 
as the only means whereby each might develop the penne of its 
individual characteristics.*4¢ 

The nationalist aspect of Mazzini’s thinking was carried on 
and elaborated by writers who, putting it into Hegelian form, 
demonstrated the inevitability and continuity of the greatness 
of the Italian nation. As early as 1843 this had already been 
. attempted in a crude sort of way by Vincenzo Gioberti, who in 
his Del Primato Morale e Civile degli Italiani, ® proclaimed the \ 
unity and continuity of the [talian destiny, from the greatness 
of the Roman Empire, through the greatness of the Catholi 
Church, to the potential greatness of the reviving Italian unity 
and to its clear mission of re-establishing European civilisatio 
by acting as a “moral centre of action . . . where the source 
motion may reside and whence movement may be spread to 
its parts as from the centre to the circumference.” Its greatng 
and primacy was thus made into the idea struggling to real 
itself in history. As another early writer put it: 










“This universality in which all opposites meet, this har- 
momious unity in which all aspects of European genius are 
united is precisely our national genius. It recalls the universal 
character of ancient Rome,. without, however, its abstract 
form. This forceful, variegated and complicated nature 
‘requires a long and difficult undertaking to complete itself. 


34 7805-1872. See especially his Doveri dell'uomo, 1840-1842, transl. by 
Venturi. 

843 Professor Gaetano Salvemini writes in his article on Mazzini in the 
Encyclopedia of Social Sciences that Mazzini's work has strongly influenced 
nationalism in Poland, Bohemia and ee and that Wilson’s doctrine of 
self-determination of peoples derives from 

% (1801-1852). 

3 1843. This book was a powerful force in the nationalist movement of 1848; 
for Gioberti’s influence on Gentile see Gentile “I7 Realismo Politico di Gioberti” 
in 2 Politica, 20-36, 161—178 (1919). 

8? Gioberti, Sui Progresso, Ch. III, transl. in Schneider, op. cèt., 21, 
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- It must. struggle not only with other people but with itself. 
To really be, it must overcomeé itself. Hence it is not without 
reason that Italy has been the last to be seated at the table 
of the nations and that ey maunt Stl SE for mastery 

<- over itself.” 38 


_. + With but slight a asne to meet the E of years arid 
-in particular those following the fascist march on Rome, this 
~- Hegelianism is the equipment of the outstanding philosopher of 
- Fascism,. Giovanni Gentile.: The greatness of Italy, obscured 
' for a time after the fall of the Western Empire, arose again with 
the power of the Church and the Holy Roman Empire, was then 
. obscured until-the. creation ‘of Italian unity, when it emerged 
only to be again obscured by the principles of political democracy 
of Western Europe. Fascism is the final flower of Italian nation- 
hood, and all that is demanded by the greatness of the nation, 
is not only justified but is a sacred duty to the world. 
_ Even as Germanism, inspired by Savigny’s Volksgeist had 
turned fiercely upon: the transalpine strains in its blood, so 
Italianism, with the irony that only history can handle so deli- 
-cately, used the Hegelian dialectic to condemn the influence of 
German Ciao and- pontea! ideas upon the reborn Italian 
people. 

‘It is only in dius Bastard form that Hegelianism has influenced 
‘fascist theory. The outstanding Italian philosopher of Neo- 
legelianism, Benedetto Croce, is, as is well known, not favourably 
isposed. towards the fascist regime. In fact, one of Croce’s 
eatést contributions to Hegelianism has been to display by 
thless “analysis the philosophical fallacy upon which Hegel’s 
empt -to force the facts of human history into the categories 
Ss system was based. - History, said Croce, in his What ts Living 
nd- What +s Dead in the Philosophy of Hegel, is capable of being 
treated philosophically, but that .does not mean that philosophy 
and history are identical. The idea cannot evolve dialectically 
in time and space, for the simple reason that’ events in time and 
space stand as mere contrasts and not as opposites to each other, 
and. the dialectic is only applicable to. opposites? As a result 

“whilst- from the Hegelian school there came a line of great 
historians, from this same school there escaped the most petulant 
and the most comic contemners of history and of the facts that 
the world has ever seen.’’41 >.. 


8 Transl. ibid., 22. 











39 "1875. Professor. of Philosophy at the University of Rome. See mainly 
his Che cosa è il Fascismo, 1925. : 

40 Chapter VII. 

a rroak Gapelaton aby Burot, ` p. 121. 
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Croce must have had in mind in writing these last words some 
of the crude attempts ‘that had already been made before this” 
time to give a Hegelian interpretation of Italian history. In any 
case it must be emphatically asserted that he himself is not in 
the line of the naive interpretations of the history of the world 
which have now culminated in Giovanni Gentile’s demonstration 
of the inevitable emergence of Italy to its present sublime condi- 
tion. The furthest in the direction of ‘‘Italianism” that Croce 
ever went was to show that Giambattista Vico, the Italian 
philosopher of the eighteenth century, had come very near to 
perceiving and stating the unity of opposites which is the kernel 
of Hegel’s philosophical method.** This critical and sceptical 
attitude of Italy’s greatest Neo-Hegelian, stands in striking 
contrast to the enthusiastic use of the Hegelian interpretation 
of history for the exaltation of the nation. 


IV. THe EXALTATION OF “THE STRONG STATE”; LINKS WITH 
BopIn, HOBBES, MACHIAVELLI AND HEGEL 


The role of the state with regard to economic organisation 
implicit in the corporative idea involves of necessity an efficient 
and centralised machinery of government. This fact is un- 
doubtedly one of the reasons for the emphasis placed by Fascism 
upon the ideal of the Strong State. In this respect that idea has 
been as operative in democratic countries as in fascist Italy. 
state organised for economic efficiency and a system of law whic 
has that as its supreme end would still recognise the satisfactio 
of the wants of human beings as the prime concern of socis 
control. Marxian communism in spite of its superficial an 
individualism makes the economic well-being of the individ 
human being the ultimate objective of social organisation. ” 
theory of Duguit similarly leads to the identification of state an 
law with the efficient organisation and operation of the system of 
economic production. 

But the exigencies of the economic programme are not the 
only factors contributing to the fascist idea of “the Strong 
State.” The exaltation of the nation has contributed as much ` 
or even more, Italy i is a homogeneous state from the national 
point of view. It is not afflicted save in the Tyrol and Istria, and 
there not seriously, with the problem of minorities. As a result 
the state tends to be viewed as the organ of the spiritual entity 
which is the nation. As Mussolini said soon after coming into 
power: 









“Our one aim must be the erection of this single, unified 
‘3 Ibid., 36. f 
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 - “being, the nation-state, the sole bearer of the whole history, 
the whole future and the whole power of the Italian people.’””43 


_All the sanctity of the nation is thus transferred to the state, and 
in that transfer one further step is taken away from the democratic 
notion that the state and law are but means of satisfying the 
wants of human beings. If the nation is an abstraction from the 
human beings who compose it, the state is but an abstraction ' 
from the nation. The Strong State as a means to economic 
efficiency becomes the “stato etico,” an end in itself. 

In the words. of Alfredo Rocco; one of the most eminent of 
Italian lawyers, and one of the most Se men in high office 
in fascist Italy: 


“The fascist state is the state that brings the legal organisa- 
tion of society to its maximum of power and coherence. And 
society according to the fascist idea is not a mere sum of 
individuals, but an organism having its own life, its own ends, 
transcending those of individuals, and its own spiritual and 
historic value. The state, too, the legal organisation of society, 
is, according to fascism, an organism distinct from the citizens 
who at any given time compose it, and has its own life and its 
ends higher than those of individuals, to which those of 
individuals must be subordinated. The fascist state is there- 
fore the truly social state. . . 744 © 


Or again, as it is put in the first article of the Labour Charter: 


“The Italian government is .an organism having ends, 
life and means of action superior to those of the separate 
individuals or groups of individuals which compose it. It is 
a moral, political and economic unity that is integrally 
realised in the fascist state.” 


Or in Mussolini’s famous phrase: 


_ “Everything for the state, nothing outside the state, 
nothing against the state.” 


Tai another aspect of this idea of the strong state which 
È 


desp ” “cial mention. The important influence which Italian 
hyo” . ‘at Versailles has had both in the whole fascist adven- 
tao {the development of its theory is very significant. One 
of t. st insistently stressed ends of Fascism is to build up the 


nation sor war. As Nietzsche recast society for the comfort of 
the warrior, so Mussolini has repeatedly taken the stand thai the 
lives of individuals must be moulded by the exigencies of war-like 


48 Popolo d'Italia, Jan. 2, 1923. 
“ La Trasformazione dello Stato, D. 16. 
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adventure. The encouragement of propagation by bounties and 
other devices goes on side by side with the vigorous. drive for 
more territory upon which the increase may be settled. Only a . 
desire for a strong state either for its own sake, or for purposes of 
war, can resolve such a paradox. Such a policy can in no way be 
grounded upon the claims of the individual human beings as 
such. 

“Adoration of the state” is not a new occupation. Bodin 
adored his “souverain,” Hobbes his “Leviathan,” Machiavelli 
his “Prince.” Almost always such a phenomenon is either in 
reaction from civil dissension or in celebration of the achieve- 
-ment of national unity. Italy has been no exception to the rule. 
Gentile’s stato etico is a rationalisation of the alleged achievement 
of national unity by Fascism* after repeated failures in foreign 
policy and serious dissension at home. This element of fascist 
thought has undoubtedly arisen more from the facts than from 
any particular pre-existing theories. Nevertheless it is certain 
that its matter of fact acceptance in Italy in the twentieth century 
is due. to the long and respectable body of authority that could be 
‘vouched for it, and undoubtedly Machiavelli has influenced 
Mussolini himself considerably. He figures prominently in Musso- 
lini’s list of prophets of Fascism.* It is more than probable, too, 
that the absolutist strains in Hegel, which became real in the 
policies and diplomacy of Bismarck, were not without influence, 
though that influence is unavowed. 

Alfredo Rocco has suggested other origins for this ideal of the 
Strong State. He says: 


“The fascist state is the truly sovereign state, dominatir 
all the forces existing in the country and subjecting all to : 
discipline. . . . This theory of the sovereign state is really 
not new, for the whole legal school of public law professes it. 
This school has always taught that sovereignty is not of the 
people but of the state, a principle asserted in all the writings 
of all the teachers of public law, foreign and Italian, and also 
of our jurists, who then called themselves liberals or democrats 
in politics, without really raising the doubts implied by the 
patent contradiction in which they became involved... . 
Superiority of ends, supremacy of force: these terms sum up 
the idea of the fascist State. The whole new fascist legislation 
tends to realise this conception of the state. . . .’’* 


45 It is of course more than arguable that this unity was fully achieved before 
the appearance of Fascism. 

46 Mussolini has written the preface to a new French edition of “The Prince.” 

47 Rocco, La Trasformazione dello Stato, pp. 18-19. 
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It may be true as Rocco says that this theory is reminiscent 
of the whole legal school of public law. It sounds like the theory 
of the Austinians in England and America, and of Laband and 
his followers in Germany. But the difference is more significant 
than the similarity and cannot be over-emphasised. With Austin, 
for instance, the theory of sovereignty is a theory of the nature 
of law and of the competence of the state. It is a formal theory, 
having nothing to do with the ends and purposes of state activity. 
In fascist thought, however, it is impossible to separate the formal 
theory of sovereignty from the philosophical theory of the Strong 
State or more emphatically the’ stato etrco.* 


V. IRRESPONSIBILITY OF THE HEAD OF THE STATE TO THE 
PEOPLE: LINKS WITH MACHIAVELLI, HEGEL, NIETZSCHE, 
KOHLER 


As Rocco suggests, the theory of sovereignty of the state as 
a theory of the omnicompetence of the state is not a peculiarly 
fascist theory. The difference between Fascism and democracy in 
this connection lies in Fascism’s attempt to convert formal omni- 
competence into factual omnipotence, and in the attribution of 
that factual omnipotence to one person free of responsibility to 
and beyond either the legal or the de facto control of the 
people. The machinery of the fascist state consists of a hier- 
archy of officials culminating in one man who legally as well 
as de facto does what seems best in his eyes. In a democracy 
the public official is an agent, in fascist Italy he is a superior 
eing. 
_ The hierarchical idea has been prominent in jurisprudence 
since Austin, and to-day has been given great emphasis on 
\inent in Kelsen’s reduction of the state to a hierarchy of 
™ Though superficially similar to the hierarchical idea of 
Kelsen, however, the fascist hierarchical idea is really radically 
different. It is a hierarchy of persons, not a hierarchy of norms. 
An able commentator"! has stated that Mussolini’s earliest ideas 
of political reconstruction after the war were all modelled on 
army patterns. Certainly there is plausibility in this if the general 










48 It may be noted ~~ «+r —that bebind this theory has almost always been 
an admission of ultim . sovereignty. 

49 Since the peit - dealing with ideas as such we may refrain from 
mentioning +1 who "criticism that “the State” in the actual operation 
of Italian er-hims elf. zs tends to become identified with the fascist party 


and its leader. 

60 For Kelsen’s oe Stu ment see his Reine Rechtslehre, 1935, and his articles 
in 50 L.Q.R. 474, 51 L.Q.R. 5 

61 Schneider, The Making of i Fascist State, p. 104. Cf. the similar suggestion 
often made as to the connection between John Austin’s military career and his 
insistence upon an imperative theory of law. 
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‘picture-of the Italian governmental hierarchy is brought to mind. 
Shortly after he came into power Mussolini said: 


“The work of fifty years of history and above all the war 
have made a nation out of the Italians, The historic task that 
awaits us is to make this nation into a national state. This is 
a moral idea that finds embodiment in a system of responsible 
hierarchies, whose members from the highest to the lowest 
feel the pride and the privilege of doing their particular 
duty... t" 


-The.form in which this aim has been achieved is too well known 
to need description here. The effective political structure of 
Italy, including its law, has as its ultimum mobile one human 
being responsible only academically speaking to the Crown. The 
law-making of even the reformed legislature is subordinated to. 
the law-making power of Il Duce. His decrees have the force of 
Jaw and need not be laid before the legislature for two years after 
promulgation. Nec sub deo nec sub lege sed sub homine would be 
a motto which fascist theory would not repudiate, but on the 
contrary extol. To the efficiency and power of the state all other 
ends must be subordinated, and the head of the hierarchy is the 
sole judge of what that efficiency and power requires. This is — 
rationalised in various ways, the most striking and the most 
hackneyed being the assertion that a nation like any other organic 
being must have a head and a “will” which controls the motion 
of the other organs. The only difference, according to fascist 
thinkers, between a democratic legislature and the head of th 
fascist state, is in the weakness and incompetence of the former. 
This faith in a government of men as opposed to a governme 
of laws is very reminiscent of the ideal prince of Machiave}g 
- in executing his great task of freeing Italy is a law unto g 
of the “world historical individual’ of Hegel who in moments 
of crisis appears as the instrument used by “the idea ” in realising 
itself; of the “superman” of the later Nietzsche who combines - 
both these characteristics and uses them in the service of Kultur: 
the “far-sighted ruler” of Kohler who must have the vision f — 
see when the jural postulates of his country’s civilisation no long’ 
= conform to the ultimate ideal of civilisation, so that he can then 
use the law to check the momentary degeneration. It would be 


{ 








52 Mussolini,.Popolo d'Italia, Jan. 2, 1923, quoted in Schneider, op. cit., p. 104. 

5 This position is stated as at March 23, 1936, when the suppression of the 
Chamber of Deputies was announced. See supra Notes 3 and 13. It is most 
unlikely that the National Assembly of Corporations which is to take its place 
will occupy a more independent role. 

5i Hegel, Philosophy of History, transl. Sibree, pp. 29-37. 

5 Kohler, Rechisphilosophie, Ch. HI, Sec. VI, Albrecht’s transl. pp. 58—59. 
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impossible, however, to assign credit to any one of these thinkers 
for the fascist theory of leadership. Their ideas had become a 
commonplace in literature, philosophy and politics long before 
Fascism was conceived. Hegel’s indirect infiuence is undoubted, 
and Nietzsche as well as Machiavelli is listed among Mussolini’s 
favourite authors. 

The general effects wrought by this ideal of personal hierarchy 
may be seen admirably illustrated in the Italian Code of Criminal 
Procedure which went into effect on 1st July, 1931. Typical of 
the changes wrought by this Code are the merging of the powers 
and functions of the juge d'instruction and the prosecuting official, 
the conditioning of liability of the police for illegal acts upon the 
will of the Minister of Justice, the power of the executive to pick 
the judges to sit in the grave cases tried in the Court of Appeals 
for criminal matters, and serious limitations upon the facilities of 
accused persons to make their defence. A learned specialist on 
continental criminal procedure has summarised as follows the 

‚general effect of this new code: 


“The Fascist Code is in evident contrast with the old code 
which was inspired by democratic-liberal principles. The new 
code has turned over a large field of action to agents of 

; authority and assigned them responsibility for the exercise of 
{ their powers. But the Fascists have abrogated many of the 
` checks, which were present in the old code as a guarantee 
against error or abuse in the use of powers. In place of the 
old checks, two things have been substituted. First a control 
by the supervision of a hierarchic superior over the acts of his 
subordinates, and, secondly, the confidence that the agents 
I to whom powers are given will conduct themselves with due 
° regard for that “duty of homage to truth and justice which is 
characteristic of every public official in the exercise of his 
functions, ’’®§ 


It is not difficult to see how naturally these principles flow from 
the idea of the personal hierarchy headed by a quasi-divine 
leader. 


CONCLUSION 


It will no doubt be readily agreed that of the four groups of 
ideas analysed above, that concerned with the role of law and of 
the state in the economic sphere holds far the greatest interest for 
democracies like the United States, England and France. A 


88 Morris Ploscowe, The Criminal Procedure of Fascist Italy, in 55 Revue des 
Sciences Politiques, 497, 522-523. 
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discussion of the origins of fascist theories of law would, therefore, 
be but a stunted thing, if it did not point out that the fascist 
economic legal programme is but one example of the changes 
wrought by economic development in the scope and machinery of 
social control through law the world over ; that most of the changes 
which Fascism professes to sponsor were sponsored long before 
` in democratic countries; that if to-day they are proceeding apace 
all over the world it is rather because the problems are increasing 
in their urgency, than because fascist programmes are being 
copied. In short, it must be suggested that the Italian dictator- 
ship had to face the same problems as the government of every 
other industrialised country, and that its professed solutions have 
differed in no radical respect from those with which old-fashioned 
democracy was already familiar. 

It is not a little significant that both Sorel’s syndicalism and 
Duguit’s social solidarity are theories which have reference to 
the political and legal structure of one of the oldest democracies, 
France. It is no less significant that both of them envisaged the 
continuance of representative forms of government, and that 
neither of them envisaged that a personal dictatorship was neces- 
sary for realisation of their programme. It should further be 
pointed out that Duguit considered that “the transformation” of 
the law and the state to meet new conditions had already largely. 
taken place by the opening of the twentieth century. He drew’ 
all his illustrations from the existing legal institutions of the Frenct 
republic. It is now suggested that what was true before the ris! 
of Fascism in France was equally true of England and the Unite 
States; they had all anticipated in practice what has since co: 
to be regarded as a peculiarly fascist programme. 

The modern rise in Europe of non-democratic forms of govetn- 
ment is undoubtedly linked with that development of social 
structure associated with the rise of the complex economically 
organised society. Both Communism and Fascism have as the 
very essence of their political philosophy the recognition of the 
basic role which economic interdependence plays in social cohesion. 
Under both, social control through law has sought to pervade 
every nook and cranny of economic organisation, and conversely 
has been coloured by that organisation.” In Italy and Germany 
as well as Soviet Russia the state has assumed two outstanding 
roles in this respect, first the role of master of the economic house- 
hold assigning to each member its place and controlling the 
conduct of each to the supposed end of economic efficiency, and 
second that of patron, lending to the struggle for economic 

57 See e.g. Art. 2 of the Soviet Civil Code. 
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el ency the « couragement and active assistance of social con- 
tı ‘through lav If on the one hand economic organisation tends 
t pe subjugated to political ends, on the other hand the political 
¢ cucture itself takes increasingly the’ shape of a vast economic 
eaterprise. It is because of this common feature that it is often 
. difficult to distinguish between programmes superficially so 
_ diverse as those of Fascist Italy, National Socialist Germany, or 
| Soviet Russia. “Corporations” and ‘“‘soviets” represent funda- 
| mentally the mutual interpermeation of political and economic 
| structure. It is not surprising that Italy has now put the nation- 
| alisation of basic industries into its programme alongside the 
corporative organisation of the state. 
In these countries the transformation has come about through 
a revolutionary change in the form of government. In Russia it 
came about as a violent revulsion against the most autocratic, 
non-democratic, political system that pre-war Europe had known. 
For that reason it has little interest for us, since it can tell us 
little as to the compatibility between political democracy and the 
needs of a complex economically organised society. In many 
important respects the programme of German national socialism is 
not yet worked out, and moreover the circumstances under which 
democracy under the Weimar Constitution was tried in Germany 
were far from normal. For these reasons Italian Fascism may be 
egarded as the least abnormal and therefore the most instruc- 
ive example of the apparent breakdown of political democracy 
ander the task of social control in a modern industrial society. 
_.:4 The Labour Charter and the corporative state are among the 
most vaunted innovations of Italian Fascism. As to their effective- 
ness in practice, and as to the very bona fides of the attempt to 
realise these programmes, well-informed students have expressed 
serious reservations.®8 But let them be taken at their face value 
in order to raise the issue whether there is any vital part which 
a political democracy such as that of England or the United 
States cannot bring into being without a complete change in its 
machinery of government. 

The answer is implicit in any enlightened survey of the trans- 
formation which law is undergoing in all complex economically 
organised societies. It is the answer of Diogenes to the argument 
that motion was impossible. Diogenes put his tub on his back 
and walked. There is not a single innovation, save that of the 
form of government, that fascists point to with pride, that cannot 
be paralleled by similar developments, most of them prior in 
time to -Fascism, in democratic states. In these states we find 


58 See the literature cited supra Note 26. 
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that within the last fifty years social insurance has been well 
developed, compulsory settlement of industrial disputes has been 
put into effect, conditions of labour have been regulated even to 
the extent of fixing wages (which Fascism has not been able to do), 
living conditions have been held at least to minimum standards, 
universal education has been developed far beyond that of either 
pre-fascist or fascist Italy, all the organising technique of indus- 
try has been carried over into government and has been used 
for the promotion of economic progress, basic economic processes 
have been subjected to state control and been the object of close 
state supervision, and in some cases have been altogether removed 
from the sphere of private enterprise. -Even such extreme 
measures as legal control of human reproduction, in the interest 
of eugenics, have been found compatible with political demo- 
cracy. The list does not purport to be exhaustive. 

Let it be assumed therefore that the paper achievements of 
Fascism are to be taken as the standard of the change which 
social control through law must undergo to meet the needs of a 
complex economically organised society. Even then it is impossible 
in face of actual past achievements to draw any conclusive 
generalisations as to the limits of democratic efficiency. Doubts 
as to whether a particular democracy can adapt itself to the new 
world can only arise from its own peculiar characteristics, and 
not from inherent limitations upon democracy in general. 

As to this each man must do his own speculating. The writer’ 
opinion is that so far as England and the United States are con- 
cerned they are giving Diogenes’s reply to the challenge. As t. 
England the answer is more confident than as to the Unitei 
States, both because of the absence of a rigid constitution, an 
because of the comparative freedom of the political machine from 
economic control. As to the United States there is perhaps more 
room for doubt. It may be that, as some assert, the maze of 
checks and balances of the political machine complicated by the 
long tradition of control by organised economic interests renders 
it incapable of the direct and effective action necessary for a 
satisfactory adjustment. But it is undeniable that tremendous 
adjustments have already been made despite these disadvantages. 
Constitutional interpretation and organised interests have in the 
past done little more in the United States than halt for a few 
years the progress of earlier social legislation. ‘There is no strong 
reason why they should prove more obstinate in face of what the 
future has to hold. The constitutional history of the recent social 
legislation of President Roosevelt’s administration confirms, on 
the whole, this judgment.. 
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Thus far it has been suggested that the fascist governmental 
machine, by its exaltation of the strong state, and of the strong 
man as final arbiter of what the strong state demands in the way 
of social adjustment, is only attempting to do what every complex 
economically organised society has found it necessary to do. But 
the negative side of Fascism must be pointed out if a fair picture 
is sought. The strong state is not only a means of making neces- 
sary adjustments. It is also an end in itself. It is the boast of 
Fascism that it has substituted the state for the individual human 
being as the basic solicitude of social control. Although over a 
large field this gives little difference in results, it does in certain 
fields involve sacrifice of civilisation-values built up by long 
centuries, even millennia, of human effort. ; 

On the cruder forms of this sacrifice, such as the use of lawless ` 
violence, the destruction of freedom of opinion and discussion, 


and with it the cessation of any real intellectual activity, the 


substitution of army discipline for self-government not only in 
political but in artistic and cultural life, and the abuses inevitable 
in the exercise of uncontrolled power by one political party, no 
stress need be laid. Less obvious but more important is the effect 
of this substitution wherever respect for human personality as 
such claims social protection regardless of whether the strength of 


‘ the state, or its economic efficiency, are furthered by that protec- 
tion. In assuming its new role in the economic order the demo- 
‘cratic state has not abandoned its long-standing concern for 


human personality as such. Thus, the tendency has been to 
maintain the safeguards of persons accused of crime, and to regard 
the problem of the convicted criminal as one of restoring him 
whenever possible to the status of a useful member of society. 
But the fascist exaltation of the state has reversed these ten- 
dencies. The destruction of the most elementary safeguards of 
accused persons by the Italian Code of Criminal Procedure has 


- already been mentioned. The corresponding abandonment by 


both National Socialist Germany and Fascist Italy of the 
modern approach to the treatment of convicted criminals, and 
their reversion to the retributive theory of punishment, does not 
require elaboration.*® The recriminations between: scientific 
experts of democratic and fascist states at the 1935 International 


5° See the address by the German Reich Minister of Justice at the International 
Penitentiary Congress, 1935, quoted in Lawes, Humanising- our Prisons, in 2 
Vital Speeches, 90: “We now emphasise in the case of every criminal act the 
transgression against the community, we demand that the offender shall be 
responsible to the community, and we regard it as the task of the criminal law to 
express the moral responsibility of the offender to the community. By the 
punishment, however, we impress upon the offender that he has severed his 
connection with the community and violated its interests.’’ 
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. Penitentiary Congress in Berlin® is more eloquent than a detailed 
account of penal treatment would be. Lewis E. Lawes, Warden 
of Sing Sing Prison and one of the American delegates:to that 
Congress has recently said that the theories expounded “not only 
shock me deeply” but signalised “in the third Reich, a return to 
methods which he had long thought obsolete.’’&* 

Were it established that social efficiency in the modern world 
involved the discarding of democratic governments it might be 
argued that the danger of making the state into an end in itself 
is worth running. There is every reason on the facts, however, 
to believe that political democracy can assume, and indeed has 
already assumed, its new role in its own way. If this is so what 
remains of fascist theories is a dire warning of the incidental 


sacrifices that have to be made in any country where democratic 


institutions fail or are not permitted to meet adequately the 
challenge of a complex economically organised society. 

69 Concerned mainly with the ex post facto creation of crimes by legislation and 
by exercise of judicial discretion. 


61 2 Vital Speeches, 90. 
JULIUS STONE 
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CHILD-KILLING IN ENGLISH LAW 


1. Introductory 


HE history of the law relating to child-killing possesses 

far more interest than a cursory acquaintanceship with the 

subject would suggest. A complete account of its develop- 
ment must necessarily involve a consideration of several other 
topics which are still of importance in the unreformed state of our 
criminal law. 

It illustrates, in the first place, how the “antient subtility” 
of the law, particularly in its definition of the term “person” 
for the purposes of the law of homicide, left a wide gap through 
which many malefactors walked with impunity. That definition is 
still of importance to-day. The narrative must then proceed to 
describe the characteristic attempts of English Law to hinder 
transgressors by the device of stretching across this gap in its 
defences parts of the ancient equipment on other sectors of its 
front against criminals. Despite the very unsatisfactory results 
of this method of procedure, it was not until the ’twenties of this 
century that the sensible suggestion prevailed that new defences 
should be raised. Whilst the law was striving with the problems 


. presented by this ancient gap, another nearby part of its front 


began to crack very ominously. The widespread dislike of the 
‘application of the law of murder in all its severity to cases of 
‘infanticides by mothers led to such a divorce between Jaw and 
public opinion that prisoners, witnesses, counsel, juries and even 
many of H.M.’s judges, conspired to defeat the law. The resulting 
breakdown was in many ways more serious and complete than 
that witnessed earlier in the nineteenth century when the public 
revolted against the severity of punishments for larcenies or 
against the attitude of the law and of the Bank of England towards 
forgeries of bank-notes. The history of the attempt to grapple 
with these two allied problems of the ancient gap and the new 
breakdown is most instructive. It proceeded for sixty years 
before the statute-book was affected and cannot yet be said to be 
ended. A mere enumeration of the difficulties which hindered 
the reformers would in itself constituté a commentary upon human 
weaknesses; the list of the attempted reforms provides a fine 
illustration of human persistence. Success was delayed not merely 
by the opposition of narrowly conservative views and the refusal 
of politicians to allot time to non-vote-catching measures but also 
by the failure of the reformers themselves to arrive at a correct 
or an agreed analysis of the existing legal situation and by the 
resulting confusion of ideas and proposals. For an appreciable 
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period after the evils of the state of the law had been painfully 
realised, the two topics of what we now know as “Child Destruc- 
tion” and “ Infanticide” were much confused; persistent attempts 
were made to deal with them jointly and not separately, as was 
done in 1922 and 1929. The confusion was rendered greater by the 
proposals that the evils of the law should be met not by any change 
in its substantive provisions but by an alleviation of its harshness 
through the exercise of judicial or executive discretion—a type 
of suggestion which has delayed the reform of English criminal 
law on many occasions and which is not unlikely to do so again in 
the future. 

The subject of the law relating to child-killing attracted the 
attention of those interested in the reform of the criminal law 
generally and, particularly, of the Law of Homicide. Hence, in 
tracing its history one cannot avoid touching upon the courses of 
several great movements for law reform in the nineteenth century. 
Many of them involved a. prodigious expenditure of human 
efforts which hardly deserved the abortive fate which the cir- 
cumstances of the times decreed for them. Recalling the attention 
of the present generation to the exhaustive reform proposals 
of men like Russell Gurney and Fitzjames Stephen is not a mere 
academic leisure-hour task. If the attention of the Law Revision 
Committee is directed in the future, as it has not been to date, to 
the unreformed state of the criminal law, we may yet witness the 
spectacle of the dust of fifty years being wiped off the British 
‘ Parliamentary Papers in which are deeply interred the remains 
of the Victorian proposals. No complete account of the develop- 
ment of the Jaw relating to child-killing could neglect the informa- 
tion contained in the Parliamentary Papers—a valuable but much 
neglected source of legal history. 

A review of the reform proposals is necessary for a modern 
purpose. When the Infanticide Act, 1922, was finally enacted, 
it was generally thought that it had terminated an unhappy 
chapter in the history of the criminal law. But the Court of 
Criminal Appeal has seen fit to re-open it. By its adoption in 
1927 of an interpretation of the Act which, in effect, seriously 
emasculated its provisions, the Court illustrated, in a type of case 
peculiarly likely to touch the cords of human compassion, the 
oftentimes mischievous limitations of our modern counterpart 
of the “antient subtility’”—the adopted canons of statutory 
interpretation. Consequently, reform proposals have once more 
been advanced in respect of this part of the law, some of them 
from the Bench and others from laymen. The former, in par- 
ticular, show little appreciation of the historical background of 


~ 
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the reforms of 1922. A review of that background may, therefore, 
be of value before the next reform of the law of infanticide is 
attempted. One such effort, the Infanticide Bill, 1936, has 
already failed, its promoters being frustrated by an event 
stranger than any of the vicissitudes which baulked their Victorian 
predecessors. The Abdication from the Throne, which occurred 
when this private Bill was due to reach the stage of a Second 
Reading in the House of Commons, effectually killed the hopes of 
its sponsors for the present. There is little prospect that 
Parliamentary time will be given in the near future to the subject. 
Consequently, there is ample time to consider what the nature 
of the reforms should be and there will be little excuse for advanc- 
ing proposals which entirely ignore the lessons of the past on this 
subject. 


2. The Law as it was 
The task of tracing the historical antecedents of the felonies of 
Infanticide and Child Destruction involves a preliminary review 
of a section of the law of homicide which is still in operation, 
namely, the law on the question of who can be the victim of 
homicide. An investigation of the subject discloses that the law 
i is not quite so settled as the text-books suggest that it is. 


THE TEST OF A “PERSON IN RERUM NATURA” 


Commenting on the requirements in Coke’s famous definition 
ft homicide, that the victim must have been tn rerum natura, 
tephen remarked— 


“The line must obviously be drawn either at the point 
at which the foetus begins to live, or at the point at which it 
begins to have a hfe independent of its mother’s life, or at 
the point when it has completely proceeded into the world 
from its mother’s body. It is almost equally obvious that for 
the purposes of defining homicide the last of these three 
periods is the one which it is most convenient to choose. The 
practical importance of the distinction is that it draws the 
line between the offence of procuring abortion and the 
offences of murder or manslaughter, as ‘the case may be. 
The conduct, the intentions, and the motives which usually 
lead to the one offence are so different from those which lead 
to the other, the effects of the two crimes are so dissimilar, 
that it is well to draw a line which makes it practically 
impossible to confound them. The line has in fact been 
drawn at this point by the law of England.” 1 


1 History of Criminal Law, Vol. III, p. 2. 
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The adoption of this third line of demarcation, convenient 
as it was, in practice has involved the law in several incidental 
difficulties. The first is connected with the abstruse physiological 
question of when an infant can be said to be completely born 
alive. 


WHEN IS AN INFANT ‘COMPLETELY Born ALIVE” ?? 


On one matter in this connection there has been practically no 
disagreement; all the leading authorities agree that every part 
of the child must have emerged from the womb. This has been 
the view alike of the Courts and of the Criminal Law Commis- 
sioners, and the reformers of the last century. Alive to the 
difficulties of proof, the draftsmen of the Homicide Law Amend- 
ment Bill, 1872, proposed to include within the term “person” 
“a child in the act of birth which has breathed.’’ 4 

Although the umbilical cord is part of the “paraphernalia of 
the fœtus,” the accepted view is that it need not have been 
severed from the child or expelled from the mother. For a time, 
the lack of familiarity with the facts of physiology created some 
doubts on the subject in the courts, as may be seen from the 
directions in 1839 of Parke, B., in R. v. Crutchley and Vaughan, 
J.,in R. v. Reeves In 1842, a ruling by Erskine, J., that the cord 
need not have been severed, was upheld at a meeting of fifteen 
judges. The First Criminal Law Commissioners in their 184 
report referred to the doubt existing amongst the judges an 
stated their preference for the view that severance need not hav 
occurred.” That was the rule accepted in the preparation of t 
Bills and Reports of the period 1872-1880.8 

Closely connected with the question of severance has bedii 

* This topic was the subject of an exhaustive and exceedingly lively article 
in the Law Quarterly Review, vol. xx, p. 134, “Life, Birth, and Live-Birth, ” by 
S. B. Atkinson. 

3 See, e.g. R. v. Poulton (1832), 5 C. & P., 329; R. v. Brain (1834), 6C. & P., 
349; R. v. Sellis (1837), 7 C. & P., 850; R. v. Trilloe (1842), 2 Moody, 260; 
Atkinson, op. cil., pp. 139-140; British Parliamentary Papers, 1839, I9, p. 266 
(No. 168); 1846, 24, p. 127 (No. 709) ; 1874, 2, p- 367 (No. 44); 1878-9, 20, p. 267 
(No. 2345). The pagination of the Parliamentary Papers presents a difficulty 
as each volume generally contains a large number of different papers. In this 
article the page references will be to the pages of the whole volumes and not to the 
pages of the particular documents quoted, except in the case of the Report of 
the Capital Punishment Commission, 1866, which itself occupies a whole volume. 


To facilitate reference, the numbers of the relevant documents are appended to 
each reference. 

4 B.P.P., 1872, 2, p. 243 ee 289). 

Ba C, & P., 814; 9C. & P., 25° 

€ R.v. Trilloe, 2 Moody, 260. 

7 B.P.P., 1846, 24, p. 128 (No. 709). 

§ See, e.g., B.P.P., 1872, 2, p. 243 (No. 289); 1874, 2, P. 367 (No. 44); 1878, 
2, P. 76 (No, 178); 1878-9, 2, p. 253 (No. 117); 1878-9, 20, p. 267 (No. 2345) ; 
see the discussion between Gurney and Blackburn, B.P.P., 1874, 9, p. 521 (No. 
315). 
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that of a separate circulation in the child. Parke, J., as he then 
was, said in 1833 that “there must have been an independent cir- 
culation in the child, or the child could not be considered as alive ” 
for the purposes of the law of homicide.? The physiology of the 
matter expounded by the medical witnesses in another case in 
the same year was that after birth circulation from the mother 

: proceeds for a few minutes and then ceases, whereupon an inde- 
pendent circulation begins in the child; severance of the cord 
terminates the connected circulation.° In 184r, Baron Gurney 
approved of Parke’s ruling. The Commissioners took the oppo- 
site view in 1846 and were followed by the reformers of 1878-80.” 
This latter line was also followed by Mr. R. S. Wright (as he then 
was) when he drafted the Jamaican Criminal Code in 1877, as he 
considered that the tests of separate breathing and independent 
circulation had frequently caused failures of justice. 

The question of proof of separate breathing seems to have been 
connected as late as 1866 in Victorian minds with the theological 
view of the emergence of the soul!!4 The earlier cases ruled that 
proof of independent respiration was not sufficient to establish 

y live-birth as the child may have breathed in the act of birth and 
\ died before complete extrusion from the womb. A rather different 
‘view was adopted by Park, J., in 1834; he deemed proof of 
separate breathing unnecessary on the ground that a child may be 
completely born alive and yet may not have breathed for some 
time after birth’®. Brett, J. (as he then was), thought that “a 
child ts oorn alive when it exists as a live child, breathing and 
living by reason of breathing through its own lungs alone, without 
deriving any of its living or power of living by or through any 
connection with its mother.’’!” The reformers of 1872-1880 
accepted the. view. that proof of separate breathing was not 
necessary.1§ : 

Without going further into these matters, enough has been 

® R. v. Enoch, 5 C. & P., 539. 

10 R. v. Crutchley, 7 C. & P., 8x14; see the note to R. v. Enoch (supra) in the 
English Reports, vol. 172, p. 1089, apparently approving of this view. 

11 R. v. Wright, 9 C. & P. 754; see also R. v. Trilloe (supra, n. 6). 

12 B.P.P., 1846, 24, p. 128 (No. 7og); 1878-9, 2, p. 253 (No. 117) (an amend- 
ment of the 1878 draft); 1878-9, 20, p. 267 (No. 2345). Contrast Blackburn’s 
views in R. v. Smith (Atkinson, op. cit., p. 144) and before the Select Committee 
of 1874, B.P.P., 1874, 9, p. 517 (No. 315). - 

13 See the “explanatory memorandum” attached to the Draft Code, B.P.P., 
1877, 61 (No. 1893, p. 107). 

14 See Walpole’s evidence, B.P.P., 1866, 21, p. 59. 

18 R. v. Poulton (supra, n. 3), R..v. Enoch (supra, n. 9), R. v. Sellis (supra, 
n. 3); for other cases and criticism of this view, see Atkinson, loc. cit., pp. 144-5. 

18 R. v. Brain, 6 C. & P., 349. 

Ww R.v. Handley (1874), 13 Cox, 79. 

18 See, e.g. B.P.P., 1872, 2, p. 243 (No. 289); 1874, 2, p. 367 (No. 44); 1878, 
2, P. 76 (No. 178); 1878-9, 2, p. 253 (No. 117); 1878-9, 20, p. 267 (No. 2345). 


208 MODERN LAW REVIEW Dec., 1937 





said to show that the judges of the nineteenth century wallowed 
in the troughs of difficult questions of physiology. Their successors 
do not appear to have had many opportunities for considering 


- the question, but such pronouncements as they have made do not 


conduce to greater certainty on it. Wright, J., in IgoI, stated, 
“The test of separate existence in the theory of law (whatever it 
might be in medical science) is the answer to the question 
‘whether the child is carrying on its being without the help of the 
mother’s circulation?’ If Yes! then it had a separate existence, 
even though it might not be fully born. If No! it had no such 
legal existence.’’!® This cannot be said to carry the matter much 
further; it does not explain what is meant by the child “carrying 
on its being” and its reference to the child not being “fully born ” 
seems to unsettle the law on a settled point. Channell, J., spoke 
in 1910 of “separate existence” without defining what con- 
stituted such existence in theory of law.”° 

Thus the adoption of the third test mentioned by Stephen for 
the determination of the question, “Who is a person in rerum 
natura?,” has led to difficulties because the ingredients of the 


test itself are uncertain. We shall see later that when great ; 
dissatisfaction arose with the law of murder, full advantage was ; 


taken of these uncertainties to avoid it. Even if the test had been 
a certain one, it would still have left a gap in the law of offences 
against human bodies; its uncertainties and the difficulties of 
proof attendant upon its application favoured a breakdown of the 
law on its established fronts. 


T 
_ THE TEST IN ITS APPLICATION TO PRE-NATAL INJURIES 


As a corollary to his definition of the victim of homicide as 
“any reasonable creature in rerum natura,” Coke stated— 


“If a woman be quick with child, and by a Potion or 
otherwise killeth it in her womb; orif aman beat her, whereby 
the child dieth in her body, and she is delivered of a dead child ; 
this is a great misprision, and no murder; but if the child be 
born alive, and dieth of the Potion, Battery, or other cause, 
this is murder; for in law it is accounted a reasonable creature, 
in rerum natura, when it is born alive.’’#! 


Coke admitted that the authorities supporting the second 


19 R. v. Pritchard, 17 T.L.R. 310. 

20 R. v. Izod, 20 Cox, 69o. f 

21 Co., 3 Inst., c. 7. He based his view on Bracton, Fleta and Genesis, c. 6, 
v. 6, and quotes a case in Dyer (3 Eliz., fo. 186), to the effect that an inçiter to 
the killing of a child not yet born becomes an accessory if the child is killed after 


it is born alive, in support of his ruling. See also R. v. Shepherd, [1919] 2 K.B., . 


125, on pre-natal incitement to kill a child subsequently born alive. 


a 
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half of his proposition, that pre-natal injuries causing post-natal 
death may constitute murder, were not unanimous, but cast a 
doubt on the correctness of those to the contrary. Staundford, 
Lambard and Hale, impressed by the difficulty of proving that the 
death of a live-born child was occasioned by a defendant’s pre- 
natal acts, took a different view from Coke.?? The First Criminal 
Law Commissioners preferred Coke’s rule and it is-the view 
generally accepted in modern times.” 


THE TEST IN ITS APPLICATION TO PRE-NATAL NEGLECT 


There is little doubt that if pre-natal injuries cause the death 
of a live-born child the crime may amount to murder. Maule, 
J., in R. v. West (1848), directed the jury— 
, “in point of law that if a person intending to procure 
- abortion does an act which causes a child to be born so much 
| earlier than the natural time that it is born in a state much 
less capable of living, and afterwards dies as a consequence 
\ of its exposure to the external world, the person who by her 
‘ misconduct so brings a child into the world and puts it merely 
l in a situation in which it cannot live, is guilty of murder.” 28 


\ The same principle had been applied in the law of man- 
: slaughter in R. v. Senior (1833). The defendant, a male midwife 

‘grossly ignorant of the art he professed, negligently compressed 
the head of an infant in the act of birth, thereby occasioning its 
death after it had been completely born alive. Despite the plea 
that he could not rightly be convicted of manslaughter as the 
wound was given whilst the child was still en ventre sa mêre, upon 
a case stated the judges unanimously upheld his conviction.* 

{f the ratio of these cases be logically applied, it is difficult 
to resist the conclusion that pre-natal neglect by a mother, 
provided it be sufficient to satisfy the general test of criminal 
negligence, should constitute manslaughter if it causes the death 
of a live-born child. Counsel for the prosecution in R. v. Knights 
(1860), basing himself on “general principles of law,” argued that 

_ the prisoner should be convicted of manslaughter if it were proved 


22 Staund., P.C., 21; Lambard, Eirenarcha, BK. 2, c. 7; Hale, P. C., 443. 

23 B.P.P., 1839, 19, pp. 266-7 (No. 168), relying on 1 Hawk, P.C., c. 31, s. 16, 
I East, P.C., 228, and rejecting the view of Staundford and Hale, as based merely 
on occasional difficulty of proof. The second Cr. L. Commissioners reiterated this 
view and considered that R. v. Senior, x Moody, C.C., 346, had settled the issue, 
B.P.P., 1846, 24, p. 127 (No. 709). See Russell, Crimes and Misdemeanours, vol. i, 
P. 348, and B.P.P., 1874, 9, pp. 502, 551 (No. 315) ; 1878-9, 20, p. 267 (No. 2345). 

*4 2 Cox C.C., 500. (See the amusing reference, arguendo, to Fortunio Licetus, 
reputed to have been born a four and a half months old child and to have written 
a book on the day of his birth!) The same point appears to have been involved 
in R. v. Enoch (supra, n. 9), see counts 3 and 4, but no consideration by the Cour. 
is reported.- 

35 Supra, D. 23. 
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that, knowing she-was about to be delivered, she wilfully abstained 
from taking the precautions necessary to preserve the life of the 
child and that the child died after birth in consequence of such 
pre-natal neglect. But Cockburn, C. J., declared that he had 
never heard of such doctrine before, and after consultation with 
Williams, J., refused to accede to it.2* For a tirne, a proposition 
- enunciated to the jury by Brett, J., in R. v. Handley (1874), was 
misinterpreted so as to appear in conflict with this rule of non- 
liability laid down in R. v. Knights but a careful perusal of its 
terms clearly shows that in it his Lordship carefully limited his 
rule of liability to cases of post-natal neglect.2? Channell, J., 
followed R. v. Knights in 1904 when he directed a jury that to 
warrant a conviction for manslaughter they must find neglect 
“of the child itself, treated as a separate being.’’2° 

When Blackburn, J. (as he then was), gave evidence before the 
` Select Committee to consider the Homicide Law Amendment Bill, 
1874, he twice referred to this omission in the law to provide for 
the punishment of a mother guilty of culpable pre-natal neglect 
_ and suggested the creation of a new felony to meet cases of death 
resulting from such neglect. In the revised version of 1880 of the 
Draft Criminal Code of 1878 a section provided that every 
woman should be guilty of a crime who, being with child and 
about to be delivered of it, neglected to provide for reasonable 
assistance in her delivery, if the child was permanently injured 
thereby or died just before, during, or shortly after birth, unless 
she could prove that the death was not caused by such neglect ~ 
or by any wrongful act to which she was a party. If the offence 
was committed with the intent that the child should die, it was 
proposed that the woman should be punishable with penal 
servitude for life; if the intent was to conceal birth, the punish- 
ment was to be penal servitude for seven years. Proof that 
the offence amounted to murder or manslaughter was to 
be no bar to conviction under this section, but an acquittal or 
an indictment for this offence was to be a bar to a subsequent 
charge of murder or manslaughter on the same facts.22 The Code 
never became law and no similar provision has been enacted. The 
Infant Life (Preservation) Act, 1929, relates only to “any wilful 
act” done with intent to destroy the life of a child capable of 
being born alive which causes a child to die before it has an 


238 2 F. & F., 46; see also R. v. Middleship, 5 Cox 275, where Erle, J.. appears 
to have been adverting to post-natal neglect. 

2? Supra, n. 17; see Wright, J.’s remarks on this direction in R. v. Pritchard 
(1901), 17 T.L.R., 310. 

28 R. v. Izod, 20 Cox 690. 

* Cf. B.P.P., 1878-9, 2, pp. 258, 510 (Nos. 117, 170); 1878-9, 20. pp. 193. 
270 (No. 2345); 1880, 2, p. 74 (Bill 2). 
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existence independent of its mother. The gap in the law of 
manslaughter still remains. 


. THE ANCIENT GAP AND THE NEW BREAKDOWN 


- The adoption of the complete live-birth test in the law of 

` homicide presented the difficulty that it left the law, in the 

absence of the creation of new complementary offences, incapable 

of meeting and punishing certain scandalous injuries to those who 

did not come within the description of persons in rerum natura. 

The most important of these was what we now term “child- 

destruction.” We have already referred to Coke’s statement that 

“if a woman be quick with child, and by a Potion or otherwise 

killeth it in her womb; or if a man beat her, whereby the child 

dieth in her body, and she is delivered of a dead child, this is a 
great misprision, and no murder.’ 

Towards the middle of the nineteenth century it was becoming 

\ų very apparent that the public dislike of the severity of capital 

t punishment, which had led to its abolition in the case of so 

" many other felonies in the ‘twenties and. ’thirties, was being 

: directed forcibly towards the inappropriateness of the death 

; sentence as the fixed penalty for certain types of homicides, 

\ particularly infanticides by mothers. This dislike grew into 

{resistance and every possible advantage was taken of the tech- 

nicalities of proof involved in the legal definition of a person 

in rerum natura to avoid the application of the law of homicide 

to these cases. A full account of this refusal to operate properly 

the existing legal machinery must be deferred until an account 

has been given of the stop-gaps a into service to meet the 

deficiencies of the law. 


MISPRISION 


Coke referred to the killing of an unborn child as “a great 
misprision and no murder.” It was probably this which Willes, 
J., had in mind when he gave evidence on the question of child- 

. killing before the Capital Punishment Commission of 1866— 


“I take it that the law is that an injury inflicted upon a 
child which has-not actually been born into the world, causing 
death before it has been born into the world, even though it 
has breathed, does not constitute murder . . . ; it is right to 
say that there is authority to the effect that in such cases the 
mother is guilty of what is called a misprision, but the law 
of misprision is antiquated, and in truth you will never 

- find an indictment in practice except for concealment or for 
30 Supra, n. 21. 


~ 
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murder. If that law of misprision could be revived, and 
if an injury inflicted upon a child unborn could constitute an 
offence of that description, which would give rise to doubt, 
the Judge would not be able to inflict an adequate sentence, 
because the Acts which affect hard labour do not apply, and 
you could only impose a sentence of simple imprisonment. 
But practically I think it must be taken that there is no law 
applicable to that case by reason of the obsolete character of 
the law of misprision.’’*! 


ABORTION 


It is equally evident that the law relating to abortion could 
only be of small service to cover offences outside the scope of the 
law of homicide. An essential ingredient which must be proved 
in the offence of attempting to procure abortion is the intent to 
procure miscarriage.** Reference has already been made to 
Stephen’s statement that “the conduct, the intentions, and the 
motive which usually lead to the one offence are so different from 
those which lead to the other, the effects of the two crimes are so 
dissimilar, that it is well to draw a line which makes it practically 
impossible to confound” the two offences of abortion and homi- 
cide. Nevertheless, Baron Bramwell adverted in 1866 to the 
possibility of an indirect utilization of the law of abortion to 
catch those who escaped the net of homicide— 


“I desire to speak with some reserve, because I think that 
I am right in saying that a procurement of abortion would be 
an offence at common law; if it would, it seems to me almost 
to follow that the wilful killing of the child at the moment of 
delivery would be an offence at common law.” 4 


When asked, “Is a woman ever practically indicted for such an 
offence? ” his Lordship replied, “I have not known such a thing. 
Perhaps because, usually, they are convicted of concealment.” 
Willes, J., told the commission, 


“TI do not think that the acts against procuring miscarriage 
meet the point; it is not a case of abortion, it is the case of a 
fully-grown child; it is not to produce a birth before the 
natural time. I think that you must have a distinct Act of 
Parliament; it would be nothing new in principle; it would 


31 B.P.P., 1866, 21, P. 274. 

32 See now, 24 and 25 Vict. c. 100, ss. 58, 59; Archbold, pp. 933-5. 

33 Supra, n. I. . 

34 B.P.P., 1866, 21, p. 23. Russell (oth ed., p. 516) states that an unsuccessful 
attempt to effect the destruction of a child in the womb appears to have been 
treated as a misdemeanour at common law and cites a precedent in 3 Chitty Cr. 
L., p. 798, procured from the Crown Office, Mich. 42, Geo. 3. 
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be giving effect to what is stated in the books, that the injury 
to a child before it is born is a great misprision.”®5 


CONCEALMENT OF BIRTH 


The offence most pressed into service to fill part of the gap later 
to be largely closed by the creation of the felonies of Child 
‘Destruction and Infanticide was that of concealment of birth. 
As it did not involve the same difficulties of proof of live-birth 
as homicide- did, and. as it became an alternative verdict on an 
indictment for murder, it was a convenient stop-gap. It played 
such a notable part in the administration of the law in the 
nineteenth century, and its origins are so directly attributable 
to the ancient deficiencies of the law of homicide, that some 
account of its history is very relevant to our subject. 

This offence originated with the statute 21 Jac. I, c. 27, which 
recited and enacted as follows: 


“Whereas many lewd Women that have been delivered of 
Bastard’ Children, to avoyd their shame and to escape pun- 
ishment, doe secretlie bury, or conceale the Death of their 
Children, and after if the child be found dead the said Women 
doe alleadge that the said Children were borne dead; whereas 
it falleth out sometymes (although hardlie it is to be proved) 
that the said Child or Children were murthered by the said 
Women their lewd Mothers, or by their assent or procurement : 
For the preventing therefore of this great Mischiefe, be it 
enacted by the Authoritie of this present Parliament, That if 
any Woman after one Moneth next ensuing the ende of this 
Session of Parliament, be delivered of any: issue of the Body, 
Male or Female, which being borr alive, should by the Lawes 
of this Realm be a bastard, and that she endeavour privatlie 
either by drowning or secrett burying thereof, or any other 
way, either by herselfe of the procuring of others, soe to con- 
ceale the Death thereof, as that it may not come to light, 
whether it be borne alive or not, but be concealed, in every 
such Case the Mother soe offending shall suffer Death as in 
the case of Murther except such Mother can make proffe by 
one Witnesse at the least, that the Child (whose Death was 
by her soe intended to be concealed) was borne dead.” 


3°. B.P.P., 1866, 21, pp. 275-6. : 

38 This was not an Irish Act as stated in Russell, at p. 348, n. 2. An Irish 
Act of the same nature was passed in the reign of Anne and repealed together 
with this Stuart Act by 43 Geo. 3, c. 58, s. 3. This Act was originally a temporary 
measure but was perpetuated by two Acts the references to which in Stephen, 
Hist. Cr. L., vol. ii, p. 118, do not appear to tally with the collections of statutes 
which we have consulted. One of these Acts appears to have been the one 
commonly known as 16 Car. I, c. 5. : 


= 
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It will be observed that the offence related only to illegitimate 
children and that the statute contained an extraordinary pro- ` 
vision which was a reversion of the ordinary common law 
- presumption of dead-birth. This presumption of live-birth was 
considered in Blackstone's time to “savour pretty strongly of 
severity,’ but was “nevertheless suffered because it was also to 
be met with in the criminal codes of many other nations of 
Europe; as the Danes, the Swedes, and the French.” But he 
. mentions that “it has of late years been usual with us in England, 
upon trials for this offence to require some sort of presumptive 
evidence that the child was born alive, before the other con- 
strained presumption, that the child, whose death had been 
concealed, was therefore killed by its parent, is admitted to 
convict the prisoner.”’?” 

Lord Ellenborough’s Act, 1803, after reciting that doubts had 
arisen concerning the provisions of the Stuart Act and that it 
was “found in sundry cases difficult and. inconvenient to be put 
in practice,” repealed the Act and enacted that trials of women 
charged with murder of their bastard children “shall proceed and 
be governed by such and the like rules of evidence and of pre- 
sumption as are by Law used and allowed to take place in respect 
to other trials for murder.” It thus restored the presumption of 
dead-birth which had been excluded from the trials of illegitimate - 
mothers for murder by the Stuart Act. The 1803 Act further 
provided for the offences of administering poisons or medicines 
to procure miscarriage. Furthermore, it introduced the alternative 
verdict into this part of the law by enacting that on an acquittal 
on a charge of murder the jury could find, if the evidence so 
warranted, that the prisoner was delivered of issue of her body, 
male or female, which, if born alive, would have been bastard, 
and that she did, by secret burying, or otherwise, endeavour to 
conceal the birth thereof and this offence was made punishable 
with two years’ imprisonment. It will be observed that this offence 
was dependent on the prior charge of murder; it was not an inde- 
pendent substantive offence. It was limited to illegitimate 
mothers.3"¢ 

The Offences spans the ‘Person Act, 1828, extended the 
provisions relating to the procurement of miscarriage to cover 
not merely the use of poisons or medicines but the use of “any 
means” for the object. It extended the offence of concealment 
to all mothers, legitimate or illegitimate. In view of the diffi- 
culties of proof of live-birth to which we have already adverted, 


87 Blackstone, Commentaries, iv, p. 198. 
37a 42 Geo. 3, c. 58, SS. I-4. 
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it is of interest to note that this Act specifically provided that in 
relation to the offence of concealment “it shall not be necessary 
to prove whether the child died before, at, or after birth’—a 
provision which may well have been the source of suggestions 
made by many reformers of a later day in another connection to 
be considered later in this article. The alternative-verdict 
provisions of the 1803 Act were. retained. 

The Criminal Law Commissioners stated in 1839 that they did 
not consider it proper for them to propose any alterations in an 
Act so recently considered by Parliament, but added that they 
“thought it objectionable in principle to charge one crime by the 
indictment, and to allow the jury to convict and the court to pass 
sentence for another not stated upon the record.’ This objection 
was often repeated subsequently throughout the nineteenth 
century. Iheir successors were much bolder and in their 1846 
Keport proposed the following new provision relating to conceal- 
ment: “Where any woman shall have been delivered of a child, 
every person who shall by any secret disposition of the dead body 
of such child, whether such child, died before, at, or after birth, 
endeavour to conceal the birth of such child, shall incur the 
penalties, etc.” This proposal was designed to secure three 
| amendments. The first was, by substituting “by any secret dis- 
' position” for “by any secret burying or otherwise disposing,” to 
remove the doubts which had been raised whether the 1828 Act 
required some final disposition .as contrasted with a merely tem- 
porary one, the Commissioners being of the opinion that the latter, 
as well as the former, should be included in the offence. Secondly, 
as the law stood, the woman only, upon an indictment of murder, 
could be convicted of concealing, although third persons could be 
- indicted under 9 Geo. 4, c. 3I, s. 31, for counselling, aiding or 
abetting. the mother in so doing. The Commissioners proposed 
the amended form so as to make third parties indictable for the 
offence. The importance of this proposal was greater by reason of 
the third proposed amendment, namely, to bring English law into 
conformity with that of Scotland by making concealment an 
independent substantive crime, and not one always dependent 
on the major charge of murder, thereby abolishing the anomaly, as 
it then was, of the alternative verdict. ‘On the one hand,” they 
- said “the question of murder is never fairly considered by the Jury; 


` - and, on the other, the prisoner is embarrassed by having to apply 


the evidence and defence to two alternative charges at once,’ 


*8 9 Geo. 4, C. 31, SS. I, 14. 
9 B.P.P., 1839, 19, p. 278 (No. 168). 
4° B.P.P., 1846, 24, p. 148 (No. 709).- 
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The Offences against the Person Act, 1861, s. 60, which governs 
the law on concealment to this day, incorporated these suggestions 
in part only. The words “by any secret disposition ” were adopted, 
and have created difficulties and given rise to anomalies. The 
offence was extended to include “any person ” and not merely the 
mother. It was made into an independent substantive offence, 
not dependent on a charge of murder. Buta proviso to the section 
preserved the connection between the two offences by still keeping 
a verdict of concealment as a possible alternative verdict on a 
charge of murder.*4 By doing so, the Act perpetuated the 
“mischief” of defeating the law of homicide by recourse to this 
alternative offence. It will be convenient to observe at this point, 
that a verdict of concealment is now an alternative on indictments 
for Child Destruction and Infanticide. Since 1860 there have been 
many proposals of reform of the law relating to concealment of 
birth. The sources of some of them will be noted later in this 
article. 


THE BREAKDOWN OF THE LAW 


It is clear from the foregoing account of the state of the law 
that it stood in need of reform. But the urgency of this need cannot 
be realized, nor the impulses to reform appreciated, without a 
further account of the situation which faced the reformers of sixty 
years ago. This situation explains the nature of the reform pro- 
posals advanced for many years before the enactment of the Acts 
of 1922 and 1929 and, in some measure, it also explains the pro- 
visions of those Acts themselves. The best source of information 
upon the whole subject is the Report of the Capital Punishment 
Commission of 1866. 

How authoritative the Commission was may be gauged from 
a list we give below of some of its members and of some of the 
more influential witnesses who appeared before it.4* The Minutes 


41 24 and 25 Vict., c. 100, s. 60. 

42 The Chairman was the Duke of Richmond; amongst its members were 
Dr. Stephen Lushington, Judge of the High Court of Admiralty, Sir J. T. Cole- 
ridge, who had retired after twenty-three years’ service as a Justice of the King’s 
Bench, Mr. O'Hagan, then Attorney-General for Ireland, later to become the 
first Baron O'Hagan and Lord Chancellor of Ireland, Mr. James Moncrieff, then 
Lord Advocate of Scotland, later to become the first Baron Moncrieff and Lord 
Justice-Clerk, Horatio Waddington, a very experienced official of the Home 
Office, the famous John Bright and Gathorne Hardy, recently victorious over 
Gladstone at Oxford, in turn Home Secretary, Secretary for War, Secretary for 
India and Lord President of the Council. Among the witnesses before the 
Commission were Lord Cranworth, Baron Bramwell, Baron Martin, Lord Wens- 
leydale, Mr. Justice Willes, George Denman, Q.C., later to become Mr. Justice 
Denman, author of the Evidence Amendment Act, 1869, commonly called after 
his name, Fitzroy Kelly, Q.C., lately Solicitor- and Attorney-General, and soon 
to be elevated to the position of Lord Chief Baron, Fitzjames Stephen, Q.C., 
as he then was, George Young, then Solicitor-General for Scotland, later to become 


` 
i 
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of Evidence which are appended to the Report of this Commission 
deserve greater attention than they have hirtherto received from 
legal historians. They are a storehouse of authoritative informa- 
tion not only on the question of capital punishment but on 
practically every aspect of the law of homicide, and particularly 
on the topics of -constructive murder, provocation, infanticide, 
criminal appeals, the exercise of the royal prerogative of pardon, 
and the defence’ of insanity. The Commission is a landmark in 
the vast area, one might almost say, the wastes, of the reform 
proposals of the latter half of the last century. One of its indirect 
‘results is worthy of record. It was John Bright, after his experi- 
ence as a member of the Commission, who suggested to Russell 
Gurney the desirability of codifying the law of homicide. That 
suggestion led to Gurney enlisting the aid of FitzJames Stephen 
in the preparation of the Homicide Law Amendment Bill of 
1872-1874. The grounds for the rejection of that Bill advanced 
by a Select Committee of 1874 stimulated Stephen to prepare the 
Draft Criminal Code of 1878. Although Stephen’s efforts proved 
abortive, their importance in the history of the criminal law 
during the last fifty years needs no emphasis.*8 
The evidence clearly shows that the law had completely broken 
down in relation to child murder. Shee, J.; spoke of “the utter 
and hopeless failure of the existing theory of the law of murder as 
respects infanticide.”“* Lord Cranworth deposed that infanticide 
was “practically never” treated as murder. Bramwell, B., had 
tried nine cases of infanticide and in eight of them the prisoner 
was either acquitted or found guilty of concealment, and in the 
one exception the jury found the prisoner guilty of manslaughter. 
Lord Wensleydale had had a great number of cases of infanticide 
‘but never a conviction; “the woman always escaped.” Byles, J., 
thought that practically every case of concealment was in fact a 


Lord Young and Judge of the Court of Session, Sir Horatio Walpole, thrice Home 
Secretary, Sir George Grey, Home Secretary in the Aberdeen Coalition Govern- 
ment, Henry Avory, Clerk of Arraigns at the Old Bailey and Deputy Clerk of 
Assize for the Home Circuit, the famous Serjeant Parry, Professor Leone Levi, 
Professor of Commercial Law at King’s College, London, and one of the pioneers 
of the modern science of Statistics, and Sir Mordaunt Wells, who had been Judge 
of the Supreme Court of Bengal and could speak with authority on the working 
of the Indian Penal Code. In addition, the Commission received memoranda 
from Blackburn, Mellor, Keating Byles and Shee, JJ., and from James Hemp, 
Clerk of the Court for Crown Cases Reserved and considered replies to a ques- 
tionnaire submitted to almost every Government in Europe and to several of 
the United States of America. 

43 Leslie Stephen, Life of Siv J. S. Stephen, pp. 353-4. 

4t It should be observed that the term “infanticide” is used by the witnesses 
in its general sense, and not in its modern technical meaning after the Infanticide 
Act, 1922. Itis clear from the evidence of the Home Secretary, Grey, for instance, 
os it was occasionally used to cover the killing of a child as much as six years 
of age. 
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case of infanticide, a crime which had “greatly increased and was 
of daily occurrence.” In his view, the Courts only heard of a 
small percentage of concealments, as only the unsuccessful ones 
came before them. Avory gave some remarkable statistics illus- 
trating the growth of the offence of concealment. The total 
number of committals for trial for concealment in 1834 was 44; 
1835, 37; 1836, 45; 1837-41, 246; 1842-46, 333; 1847-51, 333; 
1852-56, 461; 1857-61, 522; and it had been “increasing every 
year since.” He mentioned that there were 5000 coroners’ inquests 
held every year on infants under seven years of age. Despite these 
_ figures, there had only been 39 convictions for infanticide between 
1849 and 1864, the victims in 34 of these cases being illegitimate. 
Since 1849 no woman had been executed for infanticide. 

The position in relation to child-killing as it was disclosed by 
the evidence before the Commission, may be shortly summarised 
_ as follows: 


I1. The law of homicide, even when properly administered, 
could not cover injuries to children who were actually born dead. 

2. Juries refused to convict mothers of manslaughter where 
death was occasioned by post-natal neglect. We have already 
seen that the law itself refused to recognise maternal pre- -natal 
neglect as sufficient to constitute the offence. 

3. It was practically impossible to secure convictions for 
murder by mothers of young infants, largely because lay and 
professional opinion were out of sympathy with the law which 
drew no distinction between these and other types of murders. 
A ready method of avoiding it was discovered by taking advantage 
of the difficulties of proving live-birth for the purposes of the law 
of homicide. The obstacles inherent in the test itself were sup- 
plemented by three other factors commonly found in these 
cases: 


(a) In a large number of them, only the mother herself 
was present at the time of birth and she alone could speak 
to the circumstances of the death ; 


(b) Where others were present, they refused to give 
evidence and took advantage of the rule against self- 
_Incrimination ; 


(c) Medical witnesses felt real difficulties in certifying 
positively that the child-victims had been born alive and their 
hesitation was increased in some measure by the aversion to 


45 B.P.P., 1866, 21, pp. 190, 231, 235. A modern flavour is given to his 
evidence by ‘his agreement with the suggestion that the increased efficiency of 
the police might account for some of the increase in the statistics. 


wwa 
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capital punishment which was said to be common in the 
profession. 


4. The evidence before the Commission left no shadow of a 
doubt on-the divorce between law and public opinion, and the 
effect it had on the attitude of juries. In the words of Blackburn, 
J., “The whole sympathies of everyone seem to me against the 
law which treats this crime as not different from other murders.” 
Practically every witness agreed that it was impossible to get 
juries to convict. “It is in vain,” said Keating, J., “that judges 
lay down the law and point out the strength of the evidence, as 
they are bound to do; juries wholly disregard them, and eagerly 
adopt the wildest suggestions which the ingenuity of counsel can 
furnish. . Juries will not convict whilst infanticide is 
punished. čapitally. 7740 

But what is more surprising is to find that the Judges faltered 
_ ahd that they not merely tacitly acquiesced in the methods used 
by laymen to circumvent the law but frequently played an active 
part in these conspiracies. Shee, J., hinted at it in his letter to the 
Commission. Denman not referring specifically to infanticide, spoke 
of “very many Judges who do not seem to have the fortitude (if 
that be the proper word) to carry [the law] into execution so far 
as their part of the duty is concerned.” Bramwell, B., went further 
and said, “It is not the fault of the jury that the prisoner is 
acquitted. The case is withdrawn from. them by a contrivance I 
don’t presume to censure, but which certainly prevents them 
expressing their opinion. I will not say whether it is a right con- 
dition of things that the jury should always be told, as they always 
are, ‘There is a possibility of this child not having been born alive, 
. and therefore, though you have medical evidence that it has 
breathed, and although you have evidence to show that it was 
` improbable.that the mother could have inflicted such an injury 
as it died of during parturition, yet, inasmuch as there is a possi- 
bility of it’—which the medical witnesses will never negative— 
‘therefore you must acquit her of infanticide.” ”48 There was a 
general condemnation of this “contrivance,” which Stephen and 
others called “a quibble.” 

The disinclination of the Judges to enforce the law was 
` further strengthened by the fact that where the “contrivance” 
could not or did not work they had to pronounce a death sentence 

4° Denman, Q.C., as he then was, a strong abolitionist, deposed, “ You find 
that medical witnesses are induced to give opinions which are perfectly startling 
to Judge and counsel in cases where you can attribute it to nothing but the 
‘existence of Capital-Punishment,” B.P.P., 1866, 21, p. 103. 


87 Ibid., p. 625. 
48 Ibid., pp. 22, 619-20. 
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which everyone in Court, except generally the prisoner, knew 
would not be carried out. Some of the Judges felt extremely 
strongly on this matter. Keating, J., stigmatised the procedure 
as a “solemn mockery.” “A system,” he remarked, “which com- 
pels a Judge to pass a sentence of death not intended to be carried 
out, even though the facts remain unaltered, contributes to defeat 
the only legitimate object of all punishment—the prevention of 
crime.” Willes, J., went further. “I always endeavour,” he 
boldly declared “to prevent people from being convicted of 
murder, unless I think that, not only according to law, but 
according to the established practice, it is the proper conviction. 
The commission is to administer what to justice appertains 
according to the laws and customs of England. I think that if, 
according to the established practice, a prisoner is not convicted 
and executed for a particular offence it is a great scandal, and 
ought to be, if it can consistently with truth be avoided, that 
a Judge should pass a solemn sentence of death upon him.” 50 

For the purposes of a later section of this article, it is con- 
venient to stress, and to stress very strongly, at this point that 
it was the shocking insistence of the law that this “solemn 
mockery” should be staged by the Judges which led to the some- 
what rare spectacle in the nineteenth century of the Judges being 
in the van of criminal law reform. If any legislation could be 
described as above all others the creation of the Judges, it is the 
Infanticide Act, 1922. Their evidence against “the solemn 
mockery” in 1866 really marks the starting point of this reform ; 
it was they who frequently made proposals for the amendment 
of the law during the next two decades; it was they who revived 
the whole question in 1908 and r9g0g; it was they who mostly 
discussed in Parliament the proposals of the Bill of 1922 after it 
had been cast into more or less its final form by Lord Birkenhead 
and his collaborators. It was a tree planted, watered and nour- 
ished by their own judicial predecessors which Lord Hewart 
and his colleagues lopped in the Court of Criminal Appeal 
In 1927. 


PUBLIC OPINION AND TRE LAW 


To appreciate the impulse to reform, it is relevant to consider 
some of the considerations which drove public opinion so strongly 
against the law on this subject. 


49 Ibid., p. 624. 

6° Ibid, p. 268. That Willes, J., practised what he preached is illustrated by 
Sergeant Parry’s evidence that "in his ruling he takes a wise and enlarged view 
of the law so as in some cases, to do away with the doctrine of implied malice,” 
ibid., P. 243. 
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There was a general feeling emphasised in the evidence of 
Stephen, Cranworth, and Walpole, that child murder is not 
so heinous as other forms of murder because of the nature 
of the victim. A child could not be regarded quite in the 
same light as a grown-up person; the loss to the child itself 
could not be estimated; “it were as if the child never 
came into the world than that, having come into it, it was 
murdered,’’>! 

Some of the witnesses stressed a point made long before by 
Bentham, that the killing of a child by its mother did not 
create the same feeling of alarm in society as other forms of murder 
did, and public opinion, consequently, did not insist upon the 
death sentence as a deterrent.’ 

Generally, there was not that malignity in these cases which 
characterises other forms of murder. As the statistics showed, 
this crime was mostly committed by illegitimate mothers to hide 
their shame. Although Bramwell, B., and, apparently, John 
Bright, considered the killing of their children by mothers as an 
aggravated form of murder,*4 thus taking the view embodied in 
some of the more ancient criminal codes which were in force on 
the Continent, the general opinion was that the motive of hiding 
shame lessened the heinousness of the crime and that the execution 
of the law in its full severity would be barbarous. Shee, J., echoed 
the majority view when he stated that “the undue severity of the 
social and family shame which attaches in this country to a girl’s 
unchastity”” was a ground for exempting this form of murder 
from the operation of capital punishment. It is of interest to 
note that the Attorney-General for Ireland deposed that there 
were far fewer cases of infanticide in Ireland than in England 
because the greater loss of caste which there followed illegitimate 
births resulted in fewer of them.56 

The malice was generally less in this class of murder because 
also of the general state of health and mind of the perpetrators 
of them. The part played by this consideration in the sub- 
sequent reform proposals will be emphasised later. 

There was also a widespread realisation that bad economic 
conditions frequently led to the commission of these crimes. A 
memorandum submitted to the Commission by Chief Justice 

51 B.P.P., 1866, 21, pp. 5, 57, 291. 

5 Principles of Morals and Legislation (Works, 1843), p. 80. 

53 B.P.P., 1866, 21, pp. 57,.291. 

54 Ibid., pp. 21, 207. Bramwell’s attitude is very characteristic; he took the 
same view on the question of the defence of irresistible impulse—the greater the 
temptation, the greater should be the legal deterrent. 


8 Ibid., p. 628. 
56 Ibid., p. 389. 
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- Bigelow of Massassuchetts 1 is worthy of quotation in this context, 
It stated: 


“As to the inquiry concerning infanticide by the mother, 
I can give no information, because we have no experience on 
the subject. I have never known an indictment to be returned 
in this State for the offence. The crime is a very rare one in the 
New England States. I attribute this mainly to the fact that, 
owing to the facility with which our labouring classes can 
acquire the necessaries and comforts of life, marriage is almost 
universal among them. There is, therefore, less temptation 
to illicit intercourse, and no difficulty is experienced in giving 
support to large families of children,’’5 


The realization of this complete breakdown of the law, the 
Judges’ dislike of “the solemn mockery,” the considerations which 
had-caused the divorce between law and public opinion, all these 
led to an agitation for reform which commanded the support of 
the vast majority of the witnesses heard before the Commission. 
The movement was strengthened by two other considerations. 
The first was that the example of. law reform abroad had begun 
to affect the minds of well-informed persons. Under some foreign 
codes, child murder was still treated as an extra-heinous type of 
homicide, but many foreign countries had introduced mitigations 
of the harshness of the old law of murder. Holland, Italy, Han- 
over, Portugal, and several of the Swiss Cantons were in the van 
of progress in this respect. In Scotland, the prosecutor could 
always “restrict the libel” and the evidence of the Solicitor- 
General proved that this course was sometimes followed in cases 
of infanticide, the jury thus knowing that a verdict of guilty ` 
would not be followed by the death sentence.®8 

- The other impulse to reform came from a belief, widely held 
but not uncontested, that the breakdown of the law had resulted 
in a large increase in the number of child-murders. Whether there 
was an actual increase or not, the official figures of the known 
unnatural deaths among infants were shocking in. the extreme. 
The ‘sixties, when medical science was mastering the ravages of 
- cholera and other epidemics, did undoubtedly witness an apparent 
increase in child-killing. The state of the law was probably not 
the only factor which caused the alarming condition of affairs. 
Birth-control was unknown; the misery of the country-side was: 
` probably greater than that of the towns. In the days of the old Poor 
Law it had been comparatively easier to swear bastards on the. 


5 Ibid., P. 575- 
58 Ibid., P. 439. 
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\ : reputed fathers. The practices of- baby-farming, abortion, and 


infanticide abounded.. “The ’sixties, ’seventies and ’eighties were 


dotted with scandalous cases of these crimes; but for every one 


brought to light, hundreds of others passed undiscovered—a 
hideous wastage of life from which society in its impotence averted 


` its gaze.” If any confirmation of the substance of this statement 


is required, it may be found in. the revolting evidence submitted 
to the select Committee on the Protection of Infant Life, 1871.6 
This was the background of the many reform proposals 


-advanced after 1866. The remaining parts of this article will deal 


with the general nature of these proposals and with the present 
state of-the law. . 


5 R. S. Lambert, When Justice Faltered (1936), p. 72. He gives an account 
of one of these scandalous cases, R. v. Winsor, a case referred to seven times in 
Archbold; but it is now generally forgotten what a hideous story lay behind this 
decision on the law of procedure. = ; 

© B.P.P., 1871, vol. 7 (No.- 372). Professor Sheldon Glueck in Crime and 
Justice (1936), p. 9, stresses a factor in the present state of crime in the U.S.A., 


“which applies also to English conditions, the transition to the state of greater 


anonymity of city life which makes wrongdoing less subject to the criticism and 


` control of neighbours. 
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COMMON EMPLOYMENT 


REFLECTIONS ON THE DOCTRINE IN THE LIGHT OF 
WILSONS AND CLYDE COAL COMPANY, LTD., v. ENGLISH 


I. The House of Lords has in recent times shown a remarkable capacity 
for taking a liberal view of some of the older and more inequitable 
legal doctrines. In Wilsons and Clyde Coal Company, Lid., v. English 
(1937), 53 T.L.R. p. 944, the law lords manifested a far higher 
degree of legal statesmanship than the Court of Appeal has displayed in 
similar cases. A study of the English judiciary in terms of the age of its 
members might throw a surprising light on the assumption underlying 
President Roosevelt’s recent proposals to reform the United States Supreme 
Court. 

In Wilson’s case a miner employed underground on repair work was 
proceeding at the end of the day shift, between 1.30 p.m. and 2 p.m., to 
the pit bottom by way of a road known as Mine Jigger Brae, when the 
haulage plant was put in motion, and before he could reach a place of 
safety he was caught by a rake of hutches and injured. The jury found that — 
a reasonably safe system of working had not been provided; that the 
defender’s board of directors were ignorant of the matter; that their 
agent knew of the system and the defects inherent in it; that the system 
related to the technical management of the colliery and was the cause of the 
accident: that the workman did not fail to take reasonable care for his 
own safety; and they awarded {500 damages. 

On appeal the Company sought to evade liability on the ground that 
by S. 2 (4) of the Coal Mines Act, 1911 the owner of a mine required to be 
under the control of a manager “shall not take any part in the technical 
management of the mine unless he is qualified to be a manager.” 

The directors of the Company had appointed an agent to represent 
them on the mining side of their five collieries. This agent selected a 
manager for each mine, the appointments being approved by the directors. 
The defenders argued that they could not be held responsible for a 
failure in technical management, since they were excluded from taking | 
part in it by statute; and, further, that the agent was in common employ- 
ment with the workmen and hence the Company was in any case not liable 
for his negligence. 

The House of Lords unanimously affirmed the decision of the Court of 
Session in awarding damages to the pursuer; and in the course of doing so 
reviewed at length the law of common employment. It is necessary, said 
Lord Thankerton, to distinguished clearly between duties relating to the 
actual working or operation of the mine and those which relate to the 
conditions of safety provided by the system under which the working 
or operation is carried on. As regards the latter, the workman does not by 
. implication assume any risk due to want of care on the part of managers 
or others, and the employer cannot rid himself of liability by transferring 
responsibility on to the shoulders of a subordinate. There are certain 
duties so vital to safety that the master cannot divest himself of liability 
by pleading the doctrine of common, employment. If he entrusts those 
duties to another, the maxim applies qut faci? per alium facit per se. There 
are thus, as Lord Macmillan observed, two competing doctrines, the 
doctrine of vicarious liability and the doctrine of common employment. 
The latter is relevant only where injury results from the actual working or 
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operation; the former applies where “system” or management is involved. 
Moreover, the agent was performing the duty of an owner and not that of 
an employee, and hence was not in common employment with the miner. 

Lord Wright set himself the task of demolishing the decision of the 
Court of Appeal in Fanton v. Denville, [1932] 2 K.B. 309, which he con- 
demned in no uncertain tones. The well-established, but illogical, doctrine 
of common employment, he said, is certainly not one to be extended and 
has never in its long career been pushed so far as the Court of Appeal 
sought’ to push it in that case. In Fanton’s case the Court of Appeal 
limited the employer’s liability to the mere engaging of competent author- 
ities in the higher grades and then said that everything else could be left 
to them without further obligation. This, declared Lord Wright, is entirely 
inadequate. The employer has not one duty but three: the obligation to 
provide a competent staff of men, adequate material, and a proper system 
and effective supervision. The obligation to provide and maintain proper 
plant and appliances is a continuing obligation. It is not broken by mere 
misuse or failure to use such plant or appliances arising from the negligence 
of a fellow-workman; nor to a casual departure from the system of working 
due to the casual negligence of managers, foremen or other employees. 
The House of Lords, in Lord Wright’s opinion, inferentially overruled 
Fanton’s Case in their decision in Rudd v. Elder Dempster & Co., [1933] 
I K.B. 566. 

The time has clearly come when the doctrine of common employment 
should be abolished. It is, as Lord Wright observed, based on a principle 
which has little regard to reality or to modern ideas of economics or in- 
dustrial conditions. It is essentially based on Adam Smith’s notion that 
a workman’s wage is nicely calculated so as to include remuneration for 
every risk he is required to run in his work—all the advantages and dis- 
advantages of the occupation considered together. There is also an element 
of Victorian morality which insists on moral guilt being a condition 
precedent to legal liability—a conception entirely antithetic to the modern 
view of absolute liability arising from risk, now embodied in workmen’s 
compensation and much other industrial legislation. I suggest, therefore, 
that the Lord Chancellor might well invite the Committee on Law Revision 
to report to him on the subject. 

was A. Rosson. 


2. The House c* Lords in Wilsons and Clyde Coat Co. v. English (1937), 
53 T.L.R. 944, has affirmed the doctrine of common employment, but 
emphasised that it ‘s subject to a very important limitation. The decision 
establishes that if a master delegates to a servant the duty to provide a 
safe system of workiig, the master cannot rely on the doctrine of common 
employment if that servant fails to provide a safe system with the result 
that another servant is injured. The servant to whom the duty is dele- 
gated is no more in common employment with the other servants than the 
master would be if he performed the duty personally. Lord Wright said 
that “the well-established, but illogical, doctrine of common employ- 
ment is not to be extended.” American law reached a similar conclusion 
more than fifty years ago (dan. & St. J. Ry. v. Fox (1884), 31 Kan. 586; 
Madden v. Ry. Co. (1886), 28 W. Va. 610; Pool v. Southern Pac. Ry. 
(1899), 20 Utah 210). 

The doctrine of common employment is derived from certain dicta in 
Priestley v. Fowler (1837), 3 M. & W. x. In that case a servant sought to 
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recover from his master in respect of certain injuries he had sustained on 
the collapse of a van which had been overloaded. Lord Abinger pointed 
out that there was no precedent for the claim and that he was therefore 
free to decide according to general principles. He thought that to permit 
recovery in these circumstances would lead to grave inconveniences, 
mentioning among others the fact that a servant would be able to recover 
against the master for injury caused by the negligence of a fellow servant. 
In Farwell v. Boston and Worcester Ry. Co. (1842), 4 Met. (Mass.) 49, an 
American case which has been often cited with approval by English 
courts, the doctrine is said to rest on the voluntary assumption by one 
servant of the risk of injury from the negligence of fellow servants. This 
application of the principle volenti non fit injuria was adopted by Baron 
Alderson in Hutchinson v. York and Newcastle Ry. Co. (1850), 5 Ex. 343, 
and by the time Morgan v. Vale of Neath Ry. Co. (1864), L.R. 1 Q.B. 149, 
was decided, it had become an irresistible deduction of law. 

This limitation on the vicarious liability of the master for the negligence 
of his servants has been criticised by.many and defended by few. Among 
that few, however, are Professors Bohlen and Burdick and Dean Pound. 
They are all concerned to meet the objection that the rule is an expression 
of class interest. The cases establishing it were decided at a time when 
it was desired to attract capital to industry, and before organised labour 
_ had found an effective political voice. Pound (Interpretations of Legal 
History, pp. 109-111) argues that those who complain of the doctrine as 
an expression of the self-interest of the dominant class assume that the 
principle of the master’s liability to strangers for the acts of his servants 
is an inevitable feature of all legal systems, whereas in fact it is not. This 
principle can hardly be said to favour the employer. But it should be 
noted that this problem does not necessarily involve any conflict between 
employer and employee. Moreover, it does not disprove the contention 
of class interest with respect to one principle to prove that another prin- 
ciple is free from that vice. It is an inescapable fact that at the time of 
Priestley v. Fowley the vicarious liability of the master had already been 
settled, and that for reasons which many consider obvious it was not 
extended to the negligence of fellow servants. Burdick (‘‘ Is Law the Expres- 
sion of Class Selfishness ’’—25 Harvard Law Review, 3419) is even more 
ingenuous. His main argument appears to be that no trace of these dark 
designs appears in the wording of the judgments. Elsewhere he says in 
support of his own argument that the Court in Farwell s Case thought that 
“considerations as well of justice as of policy ” defeated the plaintiff. Are 
we not justified in inquiring what those considerations of policy were? 
_ Professor Burdick having a thesis to prove assumes that they were in the 
interest of employee as well as of employer, and makes no further investiga- 
tion beyond the blunt assertion that “the liability of a master to strangers 
for the negligence of a servant stands on its own reasons of policy. To 
extend that liability to co-servants would not conduce to the general 
good.” 

Bohlen’s defence is the most able. (‘‘ Voluntary Assumption of Risk,” 
in Studies in the Law of Tort.) His view is that the doctrine is not an anoma- 
lous one peculiar to the relation of master and servant. It is no more than 
an application of the general conceptions of the common law. One such 
conception is that a man is not bound by any duty of affirmative protec- 
tion of others beyond indicating dangers known to him and unknown to 
them. If a greater degree of protection is required it must be bargained 
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for by contract. Bohlen is not unaware that a servant may possess little 
bargaining power. “This, however, was his misfortune, not the other’s 
fault. If the relation was purely voluntary, if it was one which neither 
party was legally bound to enter into, they might set what terms and 
conditions they pleased upon its creation. That the social and economic 
status of the parties gave one the power to make a harsh bargain did not 
concern the Courts.” This argument is based on the slot-machine concep- 
tion of the judicial function; a judge is rarely without alternative prin- 
ciples to apply. It overlooks the fact that legal principles, as Green has 
said, hunt in pairs and often packs. In other cases Bohlen himself points 
out that the Courts have considered themselves free to evade the indi- 
vidualist doctrine that a plaintiff who faces a known risk absolves from 
liability the defendant who created it, e.g. Clayards v. Dethick (1848), 
12 O.B.D. 439; Osborne v. L.N.W.R. (1888), 21 O.B.D. 220; Thrusseil 
v. Handyside (1888), 20 Q.B.D. 359. One might mention in addition the 
piaintiff who moves to a known nuisance, and the plaintiff who undertakes 
the rescue of another (e.g. Haynes v. Harwood, [1935] 1 K.B. 146). 

Furthermore, on other occasions the law does not view with such 
complete imperturbability the absence of bargaining power in one party. 
Thus; carriers have a monopoly of transport and are therefore in a position 
to impose what conditions they please in contracts of carriage. But the 
Jaw has intervened here to protect those in an inferior economic position 
by exempting them from unreasonable terms to which they have agreed. 
(Railway and Canal Traffic Act, 1854, sect. 7.) 

Professor Burdick’s fine simple faith in the judges can be shaken by 
nothing less than a forthright admission by them that they are capable 
of favouring one class of the community at the expense of another. No 
less a Judge than Lord Justice Scrutton has made this admission. (Cam- 
bridge Law fournal, Vol. I, p.8.) In disputes between Capital and 
Labour, he says, a judge may be incapable of preserving a strict imparti- 
ality, no matter how sincere may be his desire to do so. He shares the 
traditions, education and outlook of one of the litigants, and he may 
find himself unable to transcend this sympathy. Specific examples of this 
tendency may be found in the Reports. In Hilton v. Ekersley (1856), 
6 E. & B. 47, the question was whether an agreement between employers 
was in undue restraint of trade. Baron Alderson gave as one reason for 
holding it illegal that “if a bond of this sort between masters is capable of 
being enforced in law, an agreement to the same effect amongst workmen 
must be equally legal and enforceable, and so we shall be giving legal effect 
to combinations of workers for the purpose of raising wages and make their 
strikes capable of being enforced by law.” Crompton, J., agreed, as also 
did Lord Campbell who referred to the arrangement as “very laudable,” 
since it was designed to put down an association of workmen. In Vott 
v. Wilkes (1820), 3 B. & Ald. 308, the plaintiff had been injured by a 
spring gun set by the defendant. Best, J., refused to hold the defendant 
liable, since “if you do not allow men of larided estates to preserve their 
game, you will not prevail on them to reside in the country.” But in order 
“co dispel any suspicion that landowners are being favoured he proceeds 
sanctimoniously to point out that “their poor neighbours will thus lose 
their protection and kind offices; and the Government the support that it 
derives from an independent, enlightened and unpaid magistracy. In 
fact, a careful reading of even Lord Abinger’s judgment in Priestley v 
Fowler will reveal a certain partiality. He holds that since the case is to 
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be decided by. general principles he may look at the consequences of 
holding the master liable, and finds that the resulting inconvenience pre- 
cludes him from affirming this liability. He reinforces this decision by 
pointing out that servants will be induced to exercise greater care for their 
mutual safety and will thereby the better discharge the duty they owe 
to serve the master’s interest. ` 

It is interesting to examine some of the other reasons which have been 
advanced as ihe basis of the rule. It has been said that there was no 
precedent for fixing the master with liability, but Professor Winfield has 
proved that novelty does not dispose of the possibility of recognising a 
new cause of action. Others have said that the servant is paid more 
highly for undertaking the tisk, but this has “little regard to reality or 
to modern ideas of economics or industrial conditions.” (Lord Wright.) 
Some judges have justified the doctrine on the ground that the servant is 
a partner in the undertaking, but, it should not be forgotten that it is 
principally for the master’s benefit that the risk is imposed. As has been 
said, the technical reason for the rule is the principle volenti non fit injuria. 
It must be clear to all lawyers by now that this is a feeble fiction adopted 
to clothe with legal argument a balancing of interests already struck by 
the judges in favour of the employer. It is a conception derived from that 
period when a few servants worked with simple tools under the personal 
supervision of their employer. The workman who to-day engages in a 
huge industrial undertaking is almost completely unaware of the nature 
and number of the risks to which he is subjected. It is absurd to say that 
he voluntarily assumes these risks. It has been repeatedly said that since 
he enters the employment of his own volition he must be taken to have 
impliedly assumed the risks. This, too, is a relic of the period when the 
supply of labour did not as now far exceed the demand. A workman has 
little freedom of choice to-day when there are one to two million men 
from whom his employer may choose a substitute. Nevertheless, the fiction 
of voluntary assumption of risk persists, so that where the inmate of a 
workhouse was compelled to work with the defendant’s employees he was 
held not to be debarred from recovering for their negligence (Tozeland v. 
Guardians of the Poor of the West Ham Union, [1906] 1 K.B. 538). If we 
must pay lip service to this fiction is it not possible to hold that volition 
is destroyed by such provisions as sect. 28 of the Unemployment Insurance 
Act, 1935, by which an employee is disqualified from receiving benefits -if 
he refuses or fails to apply for work. Where the doctrine of common 
employment does not apply a true voluntary assumption of risk must be 
shown, and fear of losing his job has been held to destroy a workman's 
volition. (See Yarmouth v. France, 19 Q.B.D. 647, Thomas v. Quartermaine, 
18 Q.B.D. 685,—particularly Lord Esher and Lindley, L.J., Smith v. 
Baker, [1891] A.C. 325, Williams v, Birmingham Co., [1899] 2 Q.B. 338) 
“In England the pressure of the servant’s necessities has finally come 
to be regarded as destructive of his free will when placed in a position 
where be must either encounter some probable though not imminently 
threatening danger, or else give up his employment.” (Bohlen, Voluniary 
Assumption of Risk.) 

It is disreputable to base the doctrine on the voluntary assumption of 
risk to-day. This was appreciated by Collins, M.R., in Burr v. Theatre 
Royal, Drury Lane, Ltd., [1907] £: K.B. at p. 555. The argument had been 
addressed to lim that as the doctrine applies by reason of an implied 
term in the contract of employment, if the contract expressly exempts the 
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employer from liability for some forms of the negligence of fellow ser- 
vants, it prevents the doctrine from applying to other forms. “I think 
that this argument pushes the idea of implication in this connection too 
far,” said the Master of the Rolls, “that idea has, in relation to this subject, 
been introduced in the attempt to analyse the grounds of a well-established 
rule of law. We are here dealing with a positive rule of law with regard 
to the relation of employer and employed which is really based upon 
considerations incidental to that relation rather than on any actual inten- 
tion inferred to have existed in the minds of the parties in the particular 
case,” 

Certain limitations have been imposed upon the rigour of the doctrine. 
(1) The defence is not available under the Employer’s Liability Act and 
Workmen’s Compensation Acts. Labour agitation succeeded in imposing 
this change of policy upon the law by the turn of the century in which 
the doctrine was established. (2) The defence is not available where the 


"employer is subject to certain absolute statutory duties to ensure the 


safety of employees. (3) The employer must provide competent fellow 
servants, safe plant and premises and a safe system of working. These, 
however, are not absolute duties, since he need merely exercise care and 
skill in their observance. But they are distinct duties, as Wilsons and Clyde 
v. English emphasises, and they are not discharged by appointing a dele- 
gate to perform them. (To permit this would be to reduce them to the 


- single duty to provide competent fellow servants.) In spite of these 


limitations, however, the doctrine is still capable of working considerable 
hardship, e.g. where the servant seeks more compensation than he can 
obtain under the Workmen’s Compensation Act. There is a widespread 
conviction in the profession that the doctrine should be abrogated, and 
it may be that legislation will soon effect this. If that is so we are tilting 
at an already tottering windmill. We hope so. In 1934 Sir Walter 
Greaves-Lord introduced a Bill for the abolition of the defence, but the 
Solicitor-General was no more than “coldly benevolent’ (Law Times, 
Vol. 177, p. 97), and the measure was still-born. The Solicitor-General 
objected to the Bill on the ground that the possibility of obtaining greater 
damages would tempt workmen to start proceedings for their recovery, 
with the result that the effect of the Workmen’s Compensation Act in 
avoiding litigation would be rendered nugatory. 

One feature of the decision in Wilsons and Clyde Coal Co, v. English 
deserves careful consideration. It is established that the duty to provide 


` a safe system of working is distinct from the duty to supply safe plant. 


Not merely must the employer provide safe machinery, but he must also 
see that means are devised for its careful use. This has not always been 
appreciated and the two duties have sometimes been slurred together as 
one. Thus one finds cases in which the only question argued is as to the 
safety of plant and no mention is made of the safety of the system of 
working, although it is possible that damages might have been recovered 
under this other form of liability (e.g. Laubach v. Co-optimists Enter- 
tainment Syndicate, Lid. (1926), 43 T.L.R. 30). It may be that if the 
employer proves that he provided safe plant the principle res ipsa loquitur 
will apply where damage is done on the assumption that there was no 
safe system of working the plant. ` Grant v. Australian Knitting Mills, 
[1936] A.C. 85 lends a certain force to this argument. 

Further, it appears that this duty to provide a safe system may pro- 
vide a remedy for damage where hitherto that damage has given rise to 
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no cause of action. As the learned commentator on London, etc., Properties 
„~ V. Berkeley, [1936] 2 All. E.R. 1039, and Anglo-Scottish Beet Sugar Corp., . - 
- Lid. v. Spalding, [1937] 3 All. E.R. 335, suggested in the previous issue of the ` 
_  Mopvrrn Law REVIEW (p. 149), it may be possible on such facts as were- 
-> involved in these decisions to recover for negligence in failing to provide 
` <a Safe system of business organisation. It may be possible even to recover 
`.. in the circumstances litigated in Derry v. Peek if the misstatements were 
due to negligent organisation of the defendants’ business. The actual 
_,. decision in that case is confined to fraud. These suggestions proceed, of -` 
` ‘course, on the assumption that a duty to the plaintiff can be found to 
`~ . exist. i ; l 
ar i Josers Gorp. 
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STATUTES 


The Matrimonial Causes Act, 1937 


According to its preamble the Matrimonial Causes Act, 1937, was 
enacted for a variety of purposes, all of them highly commendable, but 
difficult to reconcile in view of the deep differences of public opinion with 
respect to matrimonial law. The objects of the Act are: The true support 
of marriage, the protection of children, the removal of hardships, the 
reduction of illicit unions and unseemly litigation, the relief of conscience 
among the clergy and the restoration of due respect for the law. In order 
to achieve these objects the Act does not confine itself to a reform of divorce 
law but makes in many respects much the most important inroad ever made 
since 1857 into matrimonial law, codified in the Judicature Act, 1925, and 
in the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1925. 

1. The question of the essential validity of a marriage appears to be 
somewhat neglected in the text books as well as in academic treatment. 
It seems that according to English law, apart fron. non-age, lunacy, con- 
sanguinity and existence of a previous marriage, the only grounds on 
which a marriage was void were hitherto mistake ‘as to the identity of the 
other party or the nature of the ceremony, or threat and duress, while the 
matriage was voidable only in cases of physical impotence of either spouse. 
Section 7 adds a series of new grounds of voidability. The most important 
of these are certain mistakes as to the personal qualities of the other 
spouse. While, however, a number of continental systems of law, as for 
instance, the German Code (s. 1333) and the Swiss Code (Article 124) make 
an essential mistake as to the personal qualities of the other spouse a general 
ground of voidability, the new Act enumerates the types of defects which 
must have existed at the time of the marriage without the knowledge of 
the petitioner in order to make the marriage voidable. Only if either the 
petitioner or the respondent was of unsound mind or a mental defective 
or subject to recurrent fits of insanity or epilepsy, or if the respondent 
suffered from venereal disease in a communicable form can the marriage 
be avoided. There is one further ground on which a husband can avoid 
the marriage, namely if his wife was at the time of the marriage pregnant 
by another man. This provision overrules the decision in Moss v. Moss, 
[1897] P. 263. In all these cases proceedings have to be instituted within 
a year from the date of the marriage and the aggrieved party is precluded 
from bringing the petition if marital intercourse has taken place with his 
or her consent after the discovery of the defect of the other party. If one 
compares these new provisions with some of the corresponding provisions 
prevailing on the Continent, it affords another striking illustration of the 
fact that the discretion granted to the English judge is frequently much 
less extensive than that given to the judges of some Continental countries. 
Another ground of voidability newly introduced by s. 7 is that the marriage 
has not been consummated owing to the wilful refusal of the respondent. 
One should have thought that this would have been treated more properly 
as a ground for divorce as in French and German law. Possibly the influence 
of the Canon Law with its rules about matrimonium ratum sed non consum- 
matum may have had something to do with this new enactment. It is 
somewhat anomalous that non-consummation caused by wilful refusal is 
only a ground of voidability within one year from the date of the marriage 
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while the Common Law does not provide any time limit for a petition for 
nullity based on impotence. 

2. From a practical point of view the most important provisions of the 
Act are, of course, those referring to divorce and judicial separation. Any 
system of law which does not either make the marriage tie indissoluble 
altogether or grant the possibility of a dissolution of marriage by mutual 
agreement is faced by two different problems: (a) Should the failure of a 
marriage be regarded as a misfortune or necessarily as the result of the 
“fault” of either spouse or both spouses? (b) Should, whichever be the 
attitude towards the first question, the grounds of divorce be enumerated 
specifically or should the court be entrusted with the administration of a 
“general clause” thus giving it the discretion of adapting the application 
of the law to the necessities of the individual case ? 

As regards the first problem the new Act, like the Judicature Act, 1925, 
maintains as a matter of principle the “fault” theory. Mr. A. P. Herbert’s 
emphatic pronouncement that divorce is “not a crime” has not been able 
to secure recognition in the Act. Only one exception is introduced: incur- 
able insanity has become one of the grounds of divorce (Judicature Act, 
sect. 176 (d) as amended by sect. 2 of the new Act). But this new rule is 
surrounded with restricting safeguards, meant to protect the insane; but 
rather difficult to reconcile with the promise of the preamble “to remove 
hardship.” The unsoundness of mind must be proved to be incurable and 
the respondent must have been continuously under care and treatment 
for five years immediately before the petition. “Care and treatment” is 
very narrowly defined by sect. 3 of the Act. The Swiss Code which so far 
as one can see contains the soundest system of divorce law existing on ` 
the Continent provides in Article 141 that either spouse can at any time 
sue for a divorce on the ground of the insanity of the other where the 
latter’s mental condition makes life in common intolerable and is after 
three years duration held by experts to be incurable. It is submitted that 
these provisions would have better served the purpose of “protecting the 
children” than the one newly enacted. 

No general clause has been introduced by the Act, though, as French 
and German law show, it would have been perfectly compatible with the 
“fault” principle. It is true that French law (Art. 231 C.C.) gives the right 
of petition for divorce only “pour excès, sévices, ou injures graves de un 
envers l'autre.” But this clause has been so widely interpreted by the 
French courts that it seems to cover precisely the same ground as the more 
extensively worded sect. 1568 of the German Code, which provides for 
divorce in any case of “verschuldete Zerrüttung ” of a marriage (i.e. marriage 
ruined by either spouse’s fault). The new Act, instead of introducing a 
clause of this kind, adds two new specified faults to the existing one of 
adultery, namely cruelty and desertion. 

Cruelty has, of course, been a ground for separation under s. 185 (1) 
of the Judicature Act, 1925, and it may be that the courts, when construing 
the word “cruelty” (s. 176 (c) in its new form) will follow the decisions 
given in separation cases and in cases of wives’ divorce petitions brought 
before the 1925 reform. If they do so cruelty as a ground of divorce will 
have a much narrower meaning than the corresponding words in the French 
Code quoted above and the cruelty clause will not be extended so as to 
. become a general clause of the Continental type. Cruelty is defined (see 
Halsbury, Laws of England, Hailsham ed., vol. 10, p. 649) as “conduct 
of such a character as to have caused danger of life, limb or health (bodily 
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or mental) or as to give rise to a reasonable apprehension of such danger.” 
It includes communication of a venereal disease and it may include bad 
treatment causing a nervous breakdown to the other spouse, but since the 
majority judgment of the House of Lords in Russell v. Russell,[1897}A.C.395, 
it seems to have been firmly established that cruelty does not include either 
the mere causing of mental pain and anguish or even insults. It is sub- 
mitted that the cases decided under the old legislation do not bind the 
courts when interpreting the new Act. Will the judiciary supplement the 
work of the legislature and bring English law into line with the best drafted 
systems of Continental law ? 

The desertion clause, sect. 176 (b) in its amended form, will probably 
prove to be the most important reform introduced by the Act. Desertion 
must have lasted for three years immediately preceding the petition. Under 
the. old law (sect. 185) desertion without cause for not less than two years 
was a ground for separation. Apparently in order to remove the incongruity 
of having a shorter period as a ground for separation than as a ground for 
divorce sect. 5 of the new Act changes the law of separation and, by making 
the grounds for a divorce the basis of the law of separation, extends the 
period of desertion which must have clapsed to justify a separation petition 
from’ two to three years. Desertion (see Halsbury, loc. cit., p. 654) is the 
“abandonment of one spouse by the other without the latter’s consent 
with the intention of forsaking the other.’’ It includes the case in which 
one of the Spouses by his or her conduct forces the other to leave the 
matrimonial home. If the aggrieved party instead of filing a divorce 
petition asks for separation and after the granting of a separation decree 
decides to remarry he or she will be able to present a divorce petition, 
based on the desertion period preceding the separation decree, if cohabita- 
tion has not been resumed. This will be so, even if separation was granted 
not by a decree of the High Court but by an order under the Summary 
Jurisdiction Acts, and in this case as well as in other cases the Court may 
treat the decree of judicial separation or the order of the Court of Summary 


. Jurisdiction as sufficient proof of the ground on which it was granted, 


though it should not pronounce a decree of divorce without receiving 
evidence from the petitioner (sect. 6 (2) and (3) ). Perhaps these provisions 
will give rise to a body of complicated case law with respect to computation 
of time, but, in general, the desertion clause in conjunction with sect. 6 is 
likely to achieve the purpose of “reducing unseemly litigation” and 
“restoring due respect for the law.”’ 

3. What are generally known as the “bars to relieí” in matrimonial 
cases may be divided into two groups, those which refer to the petitioning 
party’s conduct as a spouse and those which refer to his or her method of 
proceeding before the court. 

The first group has not been substantially changed by the new Act. 
Sect. 178 of the 1925 Act in its old form as well as in the form which it now 
receives by sect. 4 provides that adultery and cruelty towards the other 
spouse preclude a party from obtaining a divorce decree. And, in its new 
form, the Act provides that desertion or wilful separation from the other 
party without reasonable excuse disentitles a spouse to have his mar- 
riage dissolved on the ground of adultery, or cruelty by the other party. 
It is, however, remarkable that wilful neglect or misconduct, though it 
may be a bar to a petition on the ground of adultery, desertion or unsound- 
ness of mind, can apparently not be opposed to the petitioner claiming 
divorce on the ground of cruelty. The significant feature of this part of 
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the new act is not what it does, but rather what it omits to do. It does 
not introduce a power of the judge to apportion the blame between the 
two spouses and to dissolve the marriage on the ground of the fault of © 
both parties. 

It is, obviously, the aim of the new Act to widen the discretion of the 
judge with respect to a refusal of a decree based on the petitioner’s mis- 
conduct in connection with the case itself. Whether there is any difference of 
substance between “to satisfy itself ” (old Act) and “to inquire” (new Act), 
is doubtful, it being a matter of course that in matrimonial cases the judge 
is always entrusted with an inquisitorial function. Apparently the danger 
of collusion was thought to be greater under the new Act in view of the 
desertion clause. But it is not likely that the way in which the courts will 
deal with matrimonial cases will be greatly affected by the new wording 
of sect. 178 (x). Unreasonable delay remains a bar to relief under the new 
Act as under the old. 

Next to the desertion clause the most important part of the new Act 
from a practical point of view is the new bar to relief introduced by sect. 1. 
A compulsory probation period of three years since the celebration of the 
marriage must have elapsed before a petition for divorce can be brought, 
unless a judge finds on special application that it is a case of exceptional 
hardship or exceptional depravity. A somewhat redeeming feature is the 
fact that under sect. 1 (2) the judge shall have regard to the interest of any 
children when determining such an application and that also the question 
of reconciliation between the parties will have to be considered. The 
practical effect of sect. 1 will be somewhat alleviated by subsect. 3 which 
allows a petition to be based on matters which occurred during the three 
years. A fairly large proportion of undefended cases will be brought under 
the desertion clause and in such cases desertion during the first three years 
of the marriage will be available as a ground for divorce, though the 
petition can only be brought, as a rule, after the three years period is over, 
Whether this clause really serves the “true support of marriage” and the - 
other purposes enumerated in the preamble is a matter now too late 
to discuss. “ 

4. One of the anomalies of matrimonial law is the discrepancy which 
exists between the law of separation as administered by the High Court 
and that administered by the Courts of Summary Jurisdiction, It is at this 
point that a sociological inquiry into this subject would have to start. 
Even the new Act does not by any means remove the differences between 
the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1925, and the Judicature Act, 1925. It adds, however, by sect. rz (1), 
adultery by the husband to the grounds on which a wife may get a separa- 
tion order under the 1895 Act. It does not remove the difference between 
persistent ĉruelty as a ground for a separation order and cruelty as a 
ground for a separation decree nor any of the other differences with respect 
to desertion, persistent cruelty to children, etc. 

While there is no longer any substantial difference between husbands’ 
petitions and wives’ petitions for divorce and separation, the law for 
applications to courts of Summary Jurisdiction made by husbands 
remains widely different from that governing applications by wives. It 
was only in 1902 by a Licensing Act (sect. 5) that husbands’ applications 
for separation orders were introduced and, though the Summary Juris- 
diction (Separation and Maintenance) Act, 1925, considerably increased 
the number of grounds on which a husband’s petition could be based, the 
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two bodies of rules remained different. The new Act, sect. 1x (2) adds 
adultery by the wife to the grounds on which a husband may obtain a 
separation order from a Court of Summary Jurisdiction, but does not 
go further. 

5. Some of the other clauses of the Act are of a more technical 
character. Sect. 9 gives the respondent against whom a decree nisi has been 
pronounced the possibility of applying for a decree absolute, while under the 
old law he or she was at the mercy of the petitioner, if he or she intended 
to remarry. The application for the decree absolute by the unsuccessful 
patty can only be made three months after the moment when application 
by the successful party was first possible. 

“Enoch Arden Cases” are dealt with by sect. 8 introducing into 
English law a procedure known in most systems by which a presumption 
of death connected with the dissolution of marriage can be decreed by the 
court if the other spouse was continuously absent for at least seven years 
and has not been heard of since. 

A difficult problem of conflict of laws is dealt with by sect. 13. Itis well 
known that according to English law a married woman’s domicil is invari- 
ably that of her husband and, furthermore, that no court other than that 
of the domicil has jurisdiction to dissolve a marriage. One would have 
thought that, by analogy to the British Nationality Act, 1933, which 
within certain limits made the nationality of a married woman independent 
of that of her husband, the new Act might have altered the Common Law 
rule as to married women’s domicil in order to remove the great hardship 
that a deserted wife cannot bring a divorce petition in an English Court if 
the husband has founded a new domicil abroad. The Act prefers to achieve 
this result by creating an exception to the principle that only the court of 
the domicil of the husband has jurisdiction to dissolve a marriage and it 
confines this exception to cases of desertion or deportation of aliens, not 
including the equally hard cases, in which the husband Has disappeared after 
a separation in fact or a judicial separation. If in such cases the husband’ 
goes abroad and establishes a new domicil or if he leaves his English domicil 
of choice so that his foreign domicil of origin revives no relief is given by 
_ the Act to the wife. 

In order to fulfil its promise to relieve the conscience of the clergy 
sect. 12 of the new Act repeals sect. 184 (3) which compelled a clergyman 
who refused to solemnise the marriage of a divorced person to allow another 
clergyman to celebrate the marriage in his church or chapel. The privilege 
of being entitled to refuse the celebration of marriage of divorced persons 
is extended to the clergymen of the Church of Wales. 

Proceedings for orders with respect to alimony, settlement of the wite’s 
property, and the application of property subject to a marriage settlement 
could, under the Supreme Court of Judicature (Amendment) Act, 1935, 
sect. 3, be commenced between decree nisi and decree absolute, though, 
as a rule, the order did not take effect before the decree was made absolute. 
The new Act, in order to remove causes of delay, allows these proceedings 
to be commenced at any time after the presentation of the petition, though 

. the order shall as a rule not be made until a decree nisi has been pronounced. 
As hitherto it will only take effect after the decree has been made absolute. 
A power of the court to settle property for the benefit of the children in 
order to secure the payment of a gross sum or of an annuity has been 
added to the existing powers with regard to financial arrangements in 
divorce and separation cases. The law referring to alimony payable by the 
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husband to the wife has been extended so as to cover payment of alimony 
by the wife to the husband in case of the latter’s insanity. 

6. Eighty years have elapsed between the first and the second sub- 
stantial reforms of English Matrimonial Law. Society is changing rapidly 
and so are the convictions and attitudes of the masses in regard to the 
relationship between the sexes. The new Act, though by no means fulfilling 
the wishes of those who wanted to see English law adapted to the most 
advanced systems of matrimonial law, goes a long way to remove severe 
hardships, caused by the existing provisions. It gives a great opportunity 
to the legal profession to make the best of this Act and it remains to he seen 


what use will be made of this opportunity. s 
O. KAHN-FREUND. 


The Summary Procedure (Domestic Proceedings) Act, 1937 


This Act isin many ways no less important than the Matrimonial Causes 
“Act, 1937 (which is noted above}, particularly in view of the extensions of 
the jurisdiction of courts of summary jurisdiction brought about by that 
Act. The Act applies to such courts when hearing domestic proceedings 
(i.e. cases connected with matrimony, bastardy, the guardianship of infants 
and similar matters). In such cases, the court shall be constituted of not 
more than three J.P.s and so far as possible shall contain both a man and 
a woman (sect. 1), but this does not apply to the City of London or the 
Metropolitan Police Court Area (sect. 9). So far as possible the hearing of 
domestic proceedings shall be separated from other business and only 
certain specified persons and any other person whom the court shall 
consider to have adequate grounds for attendance shall be permitted to 
be present. During the taking of evidence of an indecent character the 
Court may sit în camera (sect. 2}. It is interesting to note that these powers 
of exclusion are wider than those enjoyed by the High Court. Sect. 3 enacts 
restrictions on newspaper reporting similar to those which at present apply 
to matrimonial causes in the High Court under the Judicial Proceedings 
(Regulation of Reports) Act, 1926. Sect. 4 enables a probation officer who 
has unsuccessfully attempted to effect a reconciliation to furnish the Court 
with “statements of allegations” in a form to be prescribed and containing 
the allegations of both parties and information as to other relevant matters. 
Such statements may not be used as evidence but merely for the purpose of 
questioning witnesses. Sect. 5 contains provisions for investigations by 
probation officers into the means of parties where there is power to order 
periodical payments of money, and sect. 6 is a valuable provision directing 
the Court to assist a party to examine and cross-examine witnesses where 
he is not legally represented and is therefore unable to do so effectively. 
By sect. 8 regard is to be had to religious persuasion in selecting 
conciliators. 

These reforms should prove most valuable, especially if the various 
enabling provisions of the Act are extensively used. 


The Trade Marks (Amendment) Act, 1937 


The Trade Marks (Amendment) Act, 1937 (ch. 49), is to come into effect 
when the Board of Trade so directs. (1) New Law. Sect. 8 of the new Act 
provides for the registration of “registered users” who may sue in their 
own names, and join the registered owner, in case of infringement. The 
owner and proposed user apply to the registrar with particulars of their 
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proposed relationship and the scope or the user’s “permitted uses.” The 
Section gives a locus standi to sole importers and exclusive dealers where 
the mark is associated with the manufacturer and facilitates their protection 
' from competition at cut prices. Under sect. 15 (3) (æ) it appears to be now an 
infringement to use on goods the mark ofthe genuine manufacturer or dealer 
in circumstances where he would not wish it (overruling Champagne Co. v. 
Buxton, [1930] 1 Ch. 330). A written contract with the proprietor of the 
mark may bind all subsequent owners of goods to observe certain 
restrictions as to the use of the mark, unless they acquire for value 
without notice (sect. 17). Where a mark is registered in one class, the 
owner may register it in another class in which he does not propose to 
trade, to prevent damage to his trade in the first class by use on inferior 
goods in the second (sect. 13). A trade mark may be registered with joint 
owners if genuinely jointly used (sec. 25). The registrar may give pre- 
liminary advice as to whether a mark is prima facie registrable (sect. 5). 

(2) Amendments in principle of existing law. A trade mark may be 
assigned or transmitted apart from goodwill, provided deception of the 
public is prevented by advertisement; this is retrospective. A mark may 
also be assigned in respect of some only of the goods in the class for 
which it is registered, but if the effect would be that several persons might 
use the mark in the United Kingdom so as to deceive or confuse, the 
registrar must first be satisfied that their trading areas are distinct. 
Application within two years after the Act may be made to register assign- 
ments or transmissions validated by it (sect. 7, overruling Re Sinclair, 
[1932] 1 Ch. 598.) An applicant for registration need not now propose to 
use the mark himself provided he intends to assign it to a corporation 
about to be constituted (sect. 11, overruling Re Ducker, [1928] Ch. 405). 
It is no longer an infringement to use a registered mark simply to describe 
tz= fact that your goods are adapted to form part of or combine with those 
of the owner, so long as you do not suggest that your goods are connected 
with him (sect. 15 (3) (b), overriding Minimax v. Moffat (1935), 52 R.P.C. 
340; Hoover v. Airway Ltd. (1936), 53 R.P.C. 399). The law of “cotton 
marks” is replaced by a law for all “textile marks,” and these may be 
registered in Manchester or London at the applicant’s option, the London 
registrar having finally to accept (sect. 20). The Palatine jurisdiction is 
cut down. Application in respect of marks for “metal goods” may simi- 
larly be to London or Sheffield in all cases, and “metal goods” are more 
satisfactorily defined (sect. 19). “Old marks” used before 1875 must now 
contain essential particulars and “old marks” refused registration are no 
longer protected as trade marks. Not only is it an offence falsely to 
represent that a mark is registered but also that its registration covers 
particular goods or circumstances or the exclusive use of part of the 
mark (sect. 21). 

(3) Amendments in detail of existing law. Trade marks registered in 
future will be registered for seven instead of fourteen years (sect. 10). 
A mark may be registered in Part B without proving two years user 
(sect. 3). Where a patent expires the “only practicable name or descrip- 
tion” of the patented article may not be used by others for two years 
thereafter (sect. 4 (1) (@)). The “commonly used and accepted name” 
of a chemical element or compound is unregistrable (sect. 4 (3) ). A mark 
removed for non-payment of a renewal fee may be-registered for another 
proprietor within a year if deception or confusion is unlikely (sect. 31 of 
1905 Act as amended). Sect. 44 defences (under 1905 Act) are extended 
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to the case of a mark registered before 1905 (sect. 28). User by the defen- 
dant before the proprietor’s user but after his registration of the mark is 
an infringement (sect. 41 of 1905 Act as amended). Part A law is applied 
more widely to Part B marks (sect. 3 (2) ). The Board of Trade must. 
. approve a code of regulations as to the application of a certification trade 
. mark, and will not allow such marks to be registered or assigned unless 
satisfied that the applicant or assignee is competent to certify, and that 
_ the public interest is protected (sect. 18 & Sch.). 

(4) Enacted case law. Infringement includes use of a mark on wrappers 
or boxes, in circulars or advertisement (sect. 15) and use in relation to . 
the export trade (sect. 14 (1)). A mark is disentitled to protection 
(sect. 6) if illegal or immoral or “likely to deceive or cause confusion” 
(“calculated to deceive” was misleading) or if the trade no longer 
associates the mark with the proprietor (sect. 4 (1) (b)). A trade mark 
is compendiously defined as a mark indicating any trade connection between 
the goods and the owner of the mark and the mark need not indicate the 


actual identity of the proprietor (sect. 1). 
A. K. R. KIRALFY. 
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NOTES OF CASES 


Damages—Law Reform (Miscellaneous Provisions) Act, 1984 


Rose v. Ford, [1937] A.C. 826. At long last the House of Lords has been 
given the opportunity of settling what had become to be known as “ the 
problem in Rose v. Ford.” It would.involve an unwarrantable trespass 
on the space of this Review to describe in detail how the subjects involved 
in the case became a “problem.” The writer of this note endeavoured to 
disentangle the various threads in the complicated skein of its history in 
the Annual Survey of English Law, 1935, pp. 158-162, to which he ventures 
to draw the attention of the curious. 

The first point authoritatively settled by the House of Lords is that 
Flint v. Lovell, [1935] 1 K.B. 354 was correctly decided and that damages 
can be given to a person negligently injured by another in respect of the 
objective fact of the shortened expectation of life. “I am satisfied,” said 
Lord Atkin “that it has always been a usual element in the assessment 
of damages in such cases ” (p. 834). “I think he has a legal interest entitling 
him to complain if the integrity of his life is impaired by tortious acts, not 
only in regard to pain, suffering, and disability, but also in regard to the 
_continuance of life for its normal expectancy.” (Lord Wright, at p. 847.) 
“I regard impaired health and vitality, not merely as a cause of pain and 
suffering, but also as a loss of a good thing in itself. Loss of expectation 
of life is a form in which impaired health and vitality may express them- 
selves as a result. In such a loss there is a loss of a temporal good, capable 
of evaluation in money, though the evaluation is difficult.” (Lord Roche, 
at p. 859.) 

Their Lordships admitted the difficulties involved in the assessment 
of damages on this head. Lord Atkin (see pp. 834-835), although he raised 
one or two interesting queries, preferred to leave the matter until it is 
` properly brought before their Lordships. ‘It would be paradoxical if the 
law refused to give any compensation at all, because none would be 
adequate. . . . Special cases may occur, such as that of an infant, or an 
imbecile, or an incurable invalid, or a person involved in hopeless diffi- 
culties. The judge or jury must do the best they can, in the circumstances, 
in this case as in other cases.” (Lord Wright, at pp. 848 and 850.) Lord 
Roche, who, as a member of the Court of Appeal, had very reluctantly 
concurred in its decision in Flint v. Lovell, now expressed his full agreement 
with the rule of law laid down in that case but still doubted whether it 
had been rightly decided on its particular facts and gave lengthy expression 
to his anxieties concerning the assessment of damages on this head (see 
pp. 859 et seq.). He agreed with Lord Sands’ view in Reid v. Lanarkshire 
Traction Co., [1934] S.C. 79, that “the matter is so hedged about with 
metaphysics” that in directing a jury he would be content to tell them 
“that the weight to be given to this element must be moderate, and that 
they must not consider’ what price the man would have put upon his life.” 
Lord Roche commended the manner of assessment adopted by the Court 
of Appeal in the instant case. “It was obviously and rightly arrived at 
without regard to the question of the amount of future earnings, and solely 
on the basis of what life was going to be worth to a healthy young woman, 
earning her own living, with dependent parents, and with some prospects 
of marriage. This method seems to me to be correct. It eliminates, 
and rightly so, the question of rich and poor, and pays regard to the 
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normal and the average. A rich miser living in squalor, or a very poor man 
deeply sunk in misery, might require special treatment, but, ordinarily, a 
person may be assumed to have, or to be able to earn, enough to live his 
or her life, and to enjoy it. Earnings or income are otherwise, and to an 
extent beyond this, irrelevant.” The future history of this pronouncement 
will be a matter of great interest. 

The second, and the more important, point settled in the House of 
Lords was the question of the interpretation of the Law Reform (Miscel- 
laneous Provisions) Act, 1934, sect. 1. The majority in the Court of 
Appeal (Slesser and Greene, L.JJ.) had taken the view that although the 
Act had abolished the much-qualified rule “actio personalis moritur cum 
persona,” it had not abrogated the allied but different “Rule in Baker v. 
Bolton,” that at common law no one can maintain an action against a 
person who by his wrongful act, neglect or default has caused the death 
of another. The corollary to the adoption of this view was that the Court 
of Appeal thought that the Flint v. Lovell damages could only be recovered 
by the living injured plaintiff, and could not be recovered at common law 
or under the survival provisions of the 1934 Act by the executors of the 
deceased injured person. The House of Lords preferred the view of the 
dissentient member of the Court of Appeal, Greer, L.J., that these damages 
did survive. Without attempting to revoke its own decision in S.S, 
Amerika, [1917] A.C. 38, the House of Lords declared that the rule of 
Baker v. Bolton accepted in it could have no application to the facts of this 
case. “There seems to me to be a substantial distinction between damages 
awarded to the living because life is shortened and damages to a third 
person because of some other person’s death.” (Lord Atkin, at p. 834.) 
“The action there contemplated [ i.e., in the Baker v. Bolton rule] is clearly 
not an action by anyone asserting a claim in right of the deceased, but an 
action by a person asserting a claim in his own right to be recouped the 
damages occasioned to him personally by the death of the deceased. That 
common law doctrine is capable of alteration by statute, and the Fatal 
Accident Acts exemplify such an alteration. But the Act of 1934 stands 
on quite a different footing. It in no way affects or deals with the common 
law doctrine. It creates no cause of action against a person causing the 
death of another, for damages occasioned to the plaintiff by that death. 
It does not (except as regards funeral expenses) contemplate, much less 
does it create, any cause of action in anyone for damages resulting from 
death. What it does is (with certain exceptions) to preserve, notwith- 
standing the death of a person, all causes of action vested in that person 
when he died, but the claim to be asserted is a claim in right of the 
deceased person.” (Lord Russell, at p. 839.) The right to the Flint v. 
Lovell damages was vested in the deceased, whose representatives appeared 
as plaintiffs in Rose.v. Ford, before her death and, consequently, survived 
to her representatives under the provisions of the 1934 Act. That is the 
substantial point of the decision in whatever form it is expressed. As 
Lord Wright remarked (at p. 843). “It is . . . incorrect to say that the 
Act creates no new rights. Sect. 1 (5) in express terms refers to the rights 
conferred by this Act. The Act gives rights of survivorship where, before 
the Act, there was no such right. It gives a new right, because it prevents 
a right from being extinguished. It is, however, true that the personal 
representative has no right but that which the deceased, if alive, could 
have enforced.” It was Lord Wright who also made the comment (at 
p. 846): “The view of the Ccurt of Appeal illustrates a tendency common 
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in construing an Act which changes the law, that is, to minimise or neutral- 
ise its operation, by introducing notions, taken from, or inspired by, the 
old law which the words of the Act were intended to abrogate, and did 
abrogate. A similar tendency is illustrated, I think, by the references to 
' a dogma, of somewhat obscure import and uncertain application, that, in a 
civil court, the death of a human being cannot be complained of as an 
injury. For reasons already stated, that is not what is complained of here 
by the administrator, any more than it would, or could, have been com- 
plained of by the girl, if alive at the date of the- trial.” 

As their Lordships agreed that the Act had not abolished the rule in 
Baker v. Bolton (as Lord Roche remarked, it has expressly alfirmed it 
with exclusion from its operation of claims for funcral expenses), but 
merely held that it was irrelevant in this case, it may be of interest to 
note the obiter dicta made on the alleged basis of that rule. “J will only 
say that, if the rule is really based on the relevant death being due to 
felony, it should long ago have been relegated to a museum, for deaths by 
negligence are often not felonious, and, where they happen more than 
a year and a day after the wrongful act, cannot be.” (Lord Atkin, at 
p. 834.) “In any event,” said Lord Wright (at p. 846), “whatever the old 
law thay have been, the modern Jaw is quite clear that, if the act com- 
plained of constitutes: a felony, the civil remedy is not drowned but merely 
_guspended. But, however limited, the rule that the plaintiff must first 
prosecute in a case of felony is an anachronism, now that the police 
prosecute, or are assumed to prosecute, in every case of probable felony. 
Nor do I see how it can ever be alleged, in any case where a person has 
been killed by negligence in driving a motor-car, or by any other negligence, 
that the act is felonious, unless and until the jury have so decided. No 
pleader would, I imagine, go out of his way to allege felonious negligence.” 
Lord Roche went still further; after dwelling on the irrelevancy of the 
Bakery v. Bolton rule to the present case, he added (at p. 857), “This does 
not mean that I am not acutely sensible of an apparent contradiction, or 
inconsistency of principle, between that rule of law and the existence of 
the right to the damages now in question; but on a consideration of the 
matter, Iam unable to see that it is the duty or the right of your Lordships, 
sitting in a judicial-capacity, either to enter upon a task of rendering the 
law uniform and consistent, where lack of uniformity or of consistency 
may manifest itself at present, or, for the sake of’ uniformity, to extend 
the rule to cases and circumstances not actually within its scope.” We 
have quoted these remarks at length because they suggest that the time 
is ripe for the reconsideration by reformers of the rules in Baker v. Bolton 
and in Smith v. Selwyn, [1914] 3 K.B. 98. The application of the latter 
rule is excluded under the Fatal Accidents Acts and there appears to be no 
adequate reason why the exclusion of it should not be extended further. 

One other matter was discussed by' their Lordships and that was the 
possibility of duplication of damages under the Act of 1934 and the Fatal 
Accidents Acts. The view expressed by Lord Atkin (at p. 835) was, “If 
those who benefit under the last-mentioned Acts also benefit under the 
will or intestacy of the deceased personally, their damages under those 
Acts will be affected. Ifthey do not, there seems no reason why an increase 
to the deceased’s estate in which they take no share should affect the 
measure of damages to which they are entitled under the Act.” “One of 
the fruits of continued life,” added Lord Wright (at p. 853), “is, generally, 
provision for dependants. If that provision is made good by awards under 
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the Fatal Accidents Acts, the loss consequent on the shortening of life 
may be deemed to be pro tanto reduced.” 


D. R. SEABORNE DAVIES. 


Manslaughter—Negligent Driving 


Andrews v. Director of Public Prosecutions, [1937] A.C. 576. It may be 
a little unfortunate that, owing to the pressure on the space, a detailed 
note on the judgment of the House of Lords jn this case had to be omitted 
from an earlier issue of this journal. The Criminal Statistics indicate only 
too clearly how the question of road offences, and, particularly, of homicide 
on the highway, has become a major social question. It is now a little 
late in the day to include the lengthy note which was originally prepared 
on the subject, particularly after the appearance of Mr. Patrick Dean's 
article in the Law Quarterly Review, Vol. 53, p. 380, with the general 
conclusions of which we heartily agree. 

When Mr. R. S. Wright, as he then was, drafted the Jamaican Criminal 
Code in 1877, he remarked in the accompanying “Explanatory Memor- 
andum” how singularly fragmentary and unsystematic the English Law of 
criminal harm is and always has been. He referred to the fact that the 
earliest conviction for causing death by a negligent omission does not date 
back further than 1776 and that “the common law has been only partially 
and unsystematically made good by statutes dealing with particular kinds 
or means of harm.” He proposed in sects. 98-100 to fill in the gaps in the 
law by the creation of three classes of offences which he called “ negligent 
harm,” “negligent grievous harm,” and “negligence by persons in charge 
of dangerous things.” But his proposals were designed for Jamaica and 
not for England. When the development of the internal combustion 
engine brought with it the problem of the delinquent motorist, the 
apparatus of English Law for dealing with it was confined to the old felony 
of manslaughter and some provisions of old Highway Acts singularly ill- 
adapted to meet modern conditions. The mischicf was all the greater 
because of the looseness of the definition of manslaughter, and, particularly, 
of the ingredient of negligence in it. Fitzjames Stephen had to admit that 
“What amount of negligence can be called culpable is a question of degree 
for the jury, depending on the circumstances of each particular case.” 
R. S. Wright contented himself with saying, “ With respect to negligence, 
the only question appears to be whether some attempt should be made to 
discriminate between different degrees of negligence. No satisfactory 
criterion for this purpose has ever been suggested, except that which is 
involved in the terms of sect. 11 [of his code], namely, that where the law 
does not prescribe the precautions to be used, the care must bear some 
proportion to the risk.” That suggestion could not carry the law very far. 
In fact, it did not go far enough to cover the insistence of English Law 
that criminal, as contrasted with civil, negligence must be “gross” or 
“culpable.” What is sufficient to amount to such negligence has never 
been satisfactorily defined by the Courts. Lord Hewart in 1926 attempted 
to describe it by stating that in order to constitute manslaughter the 
negligence must go “beyond a mere matter of compensation between 
subjects” and show “such disregard for the life and safety of others as to 
amount to a crime against the State and conduct deserving punishment ”— 
which is on a par with the definition of an archdeacon as one who dis- 
charges archidiaconal functions. Mr. J. W. C. Turner, in his very exhaustive 
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article in the Cambridge Law Journal (1933), Vol. V., p. 61, on “Mens Rea 
and the Motorist,” very appositely pointed out that it is not the function, 
nor within the capacity, of a jury to decide what goes beyond a matter of 
compensation or what amounts to a crime against the State, and that if a 
jury thinks that the negligence of the accused showed a disregard for the 
life of others its finding to that effect should amount to a verdict of 
guilty of murder. 

Even before the creation of the modern road traffic offences, English 
Law was involved in the difficulties that many cases dealt with as man- 
slaughters were technically murders in strict theory of law and that the 
law of manslaughter which was invoked to avoid the dislike of capital 
verdicts was itself in this undefined state. When the modern carnage on 
the roads became serious, the further complication arose that juries were 
loath to convict “nice” people of manslaughter. To meet the multiplicity 
of non-fatal offences and, perhaps, to provide a minor offence of which 
motorists could be convicted without unduly straining the susceptibilities 
of juries, the Road Traffic Act, 1930, created two new offences, “reckless 
driving” (sect. 11) and “driving without due care and attention ” (sect. 12). 
This device undoubtedly did equip the law with a better arsenal of weapons 
to meet the road gangsters and hogsters, but it was bound inevitably to 
raise legal questions of a most difficult character. If sect. 11 speaks of a 
person “who drives a motor vehicle on a road recklessly, or at a speed or 
in a manner which is dangerous to the public,” and if the offence is com- 
mitted with fatal results, how can the mens yea of an offender under sect. 11 
be distinguished ‘from the mens rea required for manslaughter? If a 
motorist is charged with having committed both offences by the same 
course of conduct, must he be either acquitted or convicted on both counts ? 
That was the question which the Court of Criminal Appeal was asked to 
decide in R. v. Stringer, [1933] 1 K.B. 704, and which it answered in the 
negative by a most unilluminating reference to the irrelevant topic of 
auirefois convict or acquit. The adoption of the view that the mens rea 
required for sect. 11 is different from that which is required for man- 
slaughter, leads inevitably to the further question of what can the difference 
be between the appropriate mentes reae of sects. 11 and 12. If the “reck- 
lessness’’ of sect. 11 does not mean “realising the possibility of harm to 
others,” which is the mens rea commonly attributed to a person guilty of 
manslaughter, what can the lack of “due care and attention” mean 
in sect. 12? 

This is the knot which the House of Lords has completely failed to 
untie.in Andrews’ Case. In our humble submission, the judgment of Lord 
Atkin, although it shows a greater awareness of the elements of the 
problem, marks very little advance on that of Lord Hewart in R. v. 
Sivtuger. Neither in exposition nor in illustration is it convincing. To 
say that the law declares that the cogs of its machinery must fit together, 
docs not mean that they will if their shapes prevent them doing so. To 
direct trial Judges to run the machinery without telling them how to do 
so is equally unhelpful. Appeals to public policy are poor correctives of 
unscientific draughtsmanship. The position at the moment is that the 
law, in effect, tells the layman of the jury to do as he thinks fit according 
to his view of the seriousness of the case. The more precise a direction 
from the Bench will attempt to be, the more uncertain and baffling will it 
become—and the more likely is it that a resulting conviction will be 
upset on appeal. 
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We could embark on the admittedly delicate task of suggesting what 
the shapes of the cogs in the legal machinery should be, but that would 
involve trespassing on ground already excellently covered by Messrs. 
Turner and Dean. Our view is that these problems cannot be solved unless 
the Law Revision Committee, or some other persons or body of persons 
charged with the task of reform, embark on an overhaul of the law of 
homicide first and then fit in these minor offences. It was not in 1937 
but in 1874 that a Select Committee “earnestly recommendcd” that “the 
attention of the Government and of Parliament should be directed to the 
present imperfect state of the definition of the Law of Murder... . If 
there is any case in which the law should speak plainly, without sophism 
or evasion, it is where life is at stake; and it is on this very occasion -that 
the law is most evasive and most sophistical.” In the intervening sixty 
years, little has been done to remove the “sophisms and the evasions” ; 
for every removal there has been a substitution. The 1874 reformers, 
when they mentioned “life at stake,” were thinking of convicted prisoners ; 
the reformers of 1937 must have on their consciences the lives of thousands 
of road-users very much “at stake” on our highways. 


D. R. SEABORNE DAVIES. 


Solicitor and Client : Insurance Claim 


Groom v. Crocker and others, [1937] 3 All. E.R. 844, is a case which gave 
rise to several interesting points. In the first place a dispute took place over 
the reporting of it in the newspapers which led to the suspension of a reporter 
and a sort of strike among his colleagues. This must be unique in the 
history of reporting. Again from the point of view of the law of libel it is 
interesting to notice that the jury considered that it 1s defamatory of a 
man to say that he has driven a motor-car negligently, and the judge agreed 
with them—in his view it brings a man into contempt. But why stop at 
negligently driving a car? Is it defamatory to accuse a man of any kind 
of negligence? or indeed of any sort of tort? Before we know where we 
are it will be libellous to write a letter to a man claiming damages from 
him for tort. 

The substantial point of the decision, however, has regard to the duty 
of a solicitor employed by one person to act on behalf of another towards 
that other. The business of modern insurance against third party risks 
has brought it about that the insurance companies claim, not unnaturally, 
to be domnus litium as regards any proceedings brought against their 
assured. They accordingly appoint their own solicitors to act on behalf 
of the assured and these solicitors assume full control of the proceedings. 
Are they entitled entirely to disregard the interests of their titular 
“clients”? In the instant case the plaintiff was insured in respect of a 
motor vehicle under the terms of a policy which gave to the insurer 
“absolute conduct and control of any proceedings” against him covered 
by the terms of the policy in question. He became involved in a collision 
as a result of which a passenger with him in his car ‘was seriously injured, 
and brought an action against the owners of the other vehicle. The 
defendants of those proceedings suggested that the present plaintiff 
, should be joined with them as co-defendant, and although the plaintiff 
passenger did not seriously contend that there had been negligence on the 
part of-the present plaintiff he agreed to this course. The matter was then 
in the hands of two insurance companies; for each vehicle was insured. 
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Appeal Commissioners is final provided that there was some evidence to 
enable them to arrive at their finding. In Baker (Liquidator of First National 
- Pathé Lid.) v. Cook, [1937] 3 All. E.R. 468, the liquidator of a film company 
sold its plant, stock, etc., to two other. like companies but retained the 
benefit of contracts for exhibiting films on hand at the liquidation. The 
new companies carried out these contracts, paying the proceeds to the 
liquidator who contended he was not assessable thereon as he was not 
carrying on a trade. The question was whether this was the ingathering of 
the assets of the company and as a capital receipt not taxable, or the 
carrying on of a business in order to enable the assets to be realised to the 
best advantage (see Hillerns & Fowler v. Murray (1932), 48 T.L.R. 213, 
as to trading after the dissolution of a partnership). Finlay, J., had no 
doubt that a trade was being carried on by the liquidator,.who was entitled 
so to do (vide sects. 191, 228, 248 Companies Act, 1929, which taken together 
make it clear that a liquidator can carry on business so far as is necessary 
to the winding up). 
i A. F. 


_ Loss of Expectation of Life—Assessment of Damages 


"Roach v. Yates, [1937] 3 All. E.R., 442, and Turbyfield v. G.W. Railway 
Co., The Times, 4th December, 1937, illustrate the difficulties which the 
Courts are experiencing in assessing the damages for the loss of expectation 
of life (see the note on Rose v. Ford, supra). In the former case, the 
plaintiff had been reduced from a healthy young bricklayer to “very 
nearly a hopeless lunatic,” requiring day and night nursing, owing to the 
brain injuries inflicted on him through the negligence of the defendant. 
The Court of Appeal awarded him damages under the following heads: 
(1) The actual loss and expenditure he had incurred as a direct result of 
- the accident; (2) (a) the loss of wages during the remainder of his life, 
(b) the expenses to which, in his present condition, he must inevitably be 
put in order that his life should be maintained; (3) the pain and suffering, 
the shock, the misery, and the loss-of expectation of life resulting from the 
injuries. The Court could find no objection, in assessing the damages 
under head (2).(a), to taking an actuarial estimate of his normal expectation 
of life (not his expectation after the accident had taken place), capitalising 
the income which he would have earned during that period (without 
reckoning any increase of wages which he might have gained, as no evidence 
-had been given on that head), and then making a reasonable deduction 
for the contingencies of every kind which are incidental to normal life. 
Under head (2) (b), the Court awarded him a capital sum approximating 
to £3 per week for the expected remainder of his life as a form of compen- 
sation for the loss of wages incurred by his wife and sister-in-law surren- 
dering their posts in order to devote themselves to nursing him. Greer, 
L.J., thought that the Court was not entitled to consider the possibility 
. of his being thrown upon the mercy of some charitable organisation, as no 
suggestion of the kind had been made in the case. On head (3) Hilbery, J., 
.was held to have erred in the Court below in taking into consideration 
the fact that, owing to the accident, the plaintiff would probably welcome 
the release of death. It was not open to the defendant to plead in mitiga- 
tion of the Flint v. Lovell damages that he had reduced the attractive 
qualities of the plaintiffs life by the very act of which the plaintiff 
- complained. ) 
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In the second case, which we can only note very briefly, Greaves-Lord;” 7 
` J, expressly invited an appeal from his-judgment, in which he tried to 


- assess the damages payable to an administrator of the estate of an eight- 
year old child under the Law Reform Act, 1934, in respect of her loss of. 


_ expectation of life. He refused to rest himself too squarely on the Regis--_ 


' trar-General’s tablés of the normal span. of life and thought that the 
‘exigencies of infant life should be taken into consideration. But he made 
_.allowance for the fact that the child might have become capable of earning’ 
cher own living and of having prospects of marriage—“ the fulfilment of the 
natural expectation of life.” He awarded £1,500 damages. ` ; 


i ~- D, R. SEABORNE DAVIES. 
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REVIEWS 


DAS RECHT DES WARENVERKAUFS:—Vol. I. By Ernst RABEL. 
(1936.) Berlin, Walter de gruyter & Co. R.M. 25. Large 8vo. 
Pp. Xxx and 533. 


Comparative lawyers in all countries will extend a hearty welcome to 
the first volume of Professor Rabel’s treatise on the law of sale of goods. 
No higher praise can be given to it than to say that it corresponds in point 
of comprehensiveness and accuracy to what one would expect from the 
high reputation which the learned author so deservedly enjoys. 

The book begins with a general survey of the various systems of law of 
sale of goods, and then goes on to deal in detail with the formation of the 
Contract of Sale—a topic the importance of which extends far beyond the 
limits of this particular branch of the law. A discussion of the rights and 
duties of the seller completes the volume, The second volume, not yet 
published, will deal with the rights and duties of the buyer and with what 
an English lawyer would term implied conditions and warranties, The 
most important sections of the first volume are those which relate to three 
Matters, namely, the formation of the contract, its frustration by super- 
vening impossibility, and the measure of damages, These embody what is 
perhaps the most important contribution yet made to the comparative 
study of the law of Obligations. 

As the author acknowledges, it was Professor Lambert of Lyon who first 
directed the attention of comparative lawyers to the fertile field which lay 
open to their investigations in what he very aptly termed “mobile law.” 
By this he meant those rules which are constantly in operation and 
are called upon to solve the same problems in all countries. They are 
essentially dynamic and constitute one of the main sources of the conflicts 
of law which it is one of the tasks of the comparative lawyer to dispel. In 
particular Professor Lambert referred to the law of sale of goods as being 
a topic of this nature, and he had not long to wait before bis ideas were 
translated into action. The large measure of success which in 1930 and 
1931 attended the efforts of the Economic Section of the League of Nations 
to secure the unification of the law of negotiable instruments led to the 
belief that a like result might, perhaps, be arrived at in the case of the law 
of sale. The task of investigating the matter and of framing proposals for 
unification was accordingly entrusted by the League to the Institute for the 
Unification of Private Law at Rome, which in its turn confided it to a Com- 
mittee of experts representing the principal European systems of law. After 
three years of research and discussion this Committee drafted a Uniform 
Law of Sale which is at the moment under consideration by the League 
and the various governments which have been consulted. Professor Rabel 
was the “live wire” of the Rome Committee and most of the spade work 
which preceded the work of drafting was done under his supervision at the 
Institut fiir auslandisches Privatrecht in Berlin. The results of these 
preliminary studies have formed the basis of the work now under 
review. 

Two observations of a general character must be made. In the first 
place the book is prima facie one for the specialist rather than for the 
general reader, but it will beyond doubt appeal to a wider circle than that 
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of experts in mercantile law because nowhere else will one find so careful 
and exhaustive a study of the comparative aspects of some of the most 
important rules of the law of contracts. Secondly, a perusal of its pages 
leads to the conclusion that in a case of this kind economic and legal con- 
siderations are so intermingled that the process of unification is bound to be 
both lengthy and arduous, It took rather more than half a century to secure 
partial unification of the law of bills of exchange, though this was a case of 
reconciling differences of law rather than divergences in business practice. 
But the law of sale of goods is more particularistic in character, So much 
depends on whether a country is a manufacturing country or not and on the 
way in which its goods have to be brought to market, A struggle is every- 
where in progress between buyers and sellers to secure the adaptation of the 
law to their respective requirements, and the remedies for breach of the 
contract of sale are not the same in all jurisdictions. These, among other 
considerations, render compromise difficult and have led to the regulation 
of the bulk trades by the provisions of standard forms of agreement rather 
than by rules of law. This must be borne in mind when a book such as this 
is consulted because the background against which its conclusions are 
stated may be such as to deprive some of them of much of their practical - 
importance. . 

Professor Rabel’s work is, in the first place, a storehouse of information 
as to the various national laws which deal with the sale of goods. He has 
given us an invaluable guide to the many questions which must be faced if 
unification ‘is to be regarded as more than a dream and has supplied the 
materials for any future attempts to secure uniformity. But the book is 
more than this because it embodies the most complete and successful effort 
hitherto made to construct a synthesis from the yield of the process of com- 
parison. Very little has escaped the learned author’s attention and an 
incredible amount of work must have been put into the book. 

It is very difficult to criticise an encyclopaedic work of this nature in 
detail. The systems of law with which it deals are so numerous that no 
one reviewer could venture to undertake the whole of the task. So far as 
statements of English law are concerned we have found very little to quarrel 
with. Here and there one notes omissions, e.g, when discussing the effect 
of a strike in relation to frustration there is no reference to the case of 
The Penelope (19281, P. 180. The author’s treatment of the consequences 
of supervening impossibility and frustration in English law follows the lines 
adopted in Pollock and Anson’s works on Contract and suggests that he 
has found our rules to be rather a tough morsel to swallow. There is 
also a tendency on his part to deal simultaneously with English and 
American rules, which is fraught with a certain amount of danger. One 
also notes here and there a certain over-claboration of detail and an 
undue compression of argument which makes the text somewhat difficult 
to follow. But these, after all, are minor criticisms and do not detract 
from the merits of the book. It is not always possible to accept the 
conclusions arrived at by the learned author but differences on matters of 
opinion are inevitable in such complicated questions as those which are 
dealt with. The work is one which must be regarded as of the very highest 
scientific value and as an indispensable instrument in the work of bringing 
closer to one another not only the technical rules of the law of sale but also 
the rules of the law of obligations in general. 

H. C. GUTTERIDGE. 
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MODERN EQUITY. By H. G. Hansury, D.C.L., M.A. 2nd Edition. 1937. 
London: Stevens & Sons Ltd. Pp. land 814. £1 10s. 


Whether Equity should be retained as a separate subject of study is a 
question much debated by all interested in legal education. Dr. Hanbury, 
although he admits that it cannot now be thought of as entirely divorced 
from law, believes that it should, and this book is a brilliant attempt to 
justify this opinion. In our view it fails but fails not through any fault of 
the learned author but simply because his thesis is untenable at the present 
day. When reading the book we are always intrigued by Dr. Hanbury’s 
grasp of legal principles and lulled by his admirable literary style (except 
on the rare occasions when we are irritated by the frequency of his classical 
allusions and similes, some of which do not appear to us to be particularly 
apt), nevertheless, we are left with a slight feeling of dissatisfaction as if 
we were being allowed to see only half the picture. The text constantly 
touches upon branches of Land Law, the Law of Contract and the Law of 
`- Tort, but it is only the equitable doctrines that are expounded. Years ago 
- these doctrines were doubtless a fit subject of study in themselves but 
statutes such as the Judicature Acts and, in particular, the property 
legislation of 1925 have, it is submitted, altered this. Even Dr. Hanbury 
has been unable to disguise the fact that a book on Equity is largely a 
collection of rules on various topics—Trusts, Mortgages, Administration 
~ of Assets, Specific Performance, Injunctions, Cancellation and Rectification, 
etc.—the connection between which is not logical but merely historical. 
It is submitted that each of these topics should either be treated as a 
separate head of legal study or as a branch of a larger whole of which it 
logically forms part. For example, history may demand that Specific 
Performance should form part of a book on Equity, but logic and conveni- 
ence surely require that it should be dealt with in a book on the Law of 
Contract. 

These remarks, however, are perhaps out of place in a review of a 
Second Edition. All that such a review need do is to indicate how far the 
book has been satisfactorily brought up to date and to what extent the 
former edition has been improved upon. As regards the first point, the new 
edition contains about 50 new cases of which Rose v. Ford is accorded 
particularly detailed treatment. Unfortunately the book was published 
before the decision of the House of Lords in this case, a note on which 
appears in another section of this journal. The Law Reform (Married 
Women and Joint Tortfeasors) Act, 1935, 1s also considered and the 
recommendations of the Law Revision Committee on the working of the 
Statutes of Limitation form the subject of an appendix. There are, 
however, some surprising omissions, notably Shears v. Wells, [1936] I 
All E.R. 832, Fisherden v. Higgs & Hill, 153 L.T. 128, in the light of which 
the statements at p. 558 require qualification, and Re Keen’s Estate, [1937] 
I Ch. 236 (which was available in the Reports long before June, 1937, 
the date of Dr. Hanbury’s preface) although as regards the last case it 
should be mentioned that Dr. Hanbury’s views of the law are the same 
as those there adopted by the Court of Appeal. 

As regards impre vements on the former edition, this contained very 
few inaccuracies anc many of these have now been corrected. Nevertheless, 
there are still a number of places where Dr. Hanbury makes dogmatic 
statements which the cases hardly support. Thus, at p. 43, the difficult 
case of Purchase v. Lichfield Brewery, [1915] 1 K.B. 184 is cited as an 
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authority for the proposition that the doctrine of Walsh v. Lonsdale only 
applies where the “tenant” has entered into possession. It seems clear 
that, provided specific performance can be granted, entry into possession 
is not required and Purchase v. Lichfield Brewery is merely an example of 
circumstances in which the Court will not grant specific performance, a 
question on which Swain v. Ayres, 21 Q.B.D. 289, might well have been cited. 
At p. 242 Dr. Hanbury apparently states that it is only necessary to make 
apportionments as between capital and income under the corollary to the 
rule in Howe v. Lord Dartmouth when the unauthorised investments are 
not sold within the executor’s year. In fact it seems clear that such 
apportionments are necessary in every case to which the rule applies and 
even although the investments are sold within a year from the testator’s 
death. At p. 485 it is suggested that the recent case of Re Thompson, [1936]. 
Ch, 676 is inconsistent with Re Worthington, [1933] Ch. 770. But it is sub- 
mitted that the cases are clearly reconcilable ; Part I] of the First Schedule 
to the Administration of Estates Act, 1925, applies to both legacies and 
debts so that legacies are payable out of a lapsed share of residue before 
an unlapsed share (Re Worthington), but the personalty of that lapsed 
share will be utilised before the realty (Re Thompson). At. p. 487 Dr. 
Hanbury can hardly be blamed for not foreseeing the decision of Bennett, 
J., in Re Duce & Boots Contract, [1937] 1 Ch: 642; at the same time, he was 
over-bold in begging the question by stating that s. 36 (7) of the Admin- 
istration of Estates Act, 1925, enacts that an assent is conclusive evidence 
that the beneficiary in whose favour it 1s given is the person entitled to 
the legal estate. In fact the subsection merely states that the assent is 
sufficient evidence and Bennett, J., has now held that this means something 
very different. 

Apart from these minor points, it is suggested that certain parts of the 
book might be further improved. For example, the treatment of restrictive 
covenants at pp. 34-42 might certainly be better, while the discussion of 
the doctrine of consolidation of mortgages (which students always find 
difficult) is far from clear. Dr. Hanbury’s views on the juristic nature of 
equitable interests are famous but in the chapter on this subject he fails 
the consider the effect of the Land Charges Act, 1925, although his observa- 
tions on p. 53 makes it clear that he is fully alive to the implications of the 
provisions of this statute. While the learned author’s section on the 
priority of mortgages is particularly good so far as the pre-1926 law is con- 
cerned, the treatment of the new law might be clearer. 

The general opinion of this book is clearly shown by the fact that the 
First Edition was exhausted in only two years, and the criticisms and 
suggestions expressed above must not be thought to indicate disagreement 
with this view. This book is almost certainly the best students’ text-book 
on the subject that has yet appeared. If we have ventured to suggest that it 
is regrettable that it should be necessary for such a book to be written, 
this is a criticism of our system of legal education and not of Dr. Hanbury. 
Our only quarrel with the latter is that owing to the excellence of his efforts, 
there will doubtless be an even greater reluctance than formerly to alter 
the system in the way that we should like. From this point of view we 
regard this book as the most regrettable thing that has happened since 
Maitland enabled the present system to be preserved by publishing the 
first satisfactory students’ book on the subject, and at least Maitland 
expressed views similar to ours—Dr. Hanbury denies us even this 
consolation |! L. C. B. GOWER. 
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INTERNATIONAL LEGISLATION. By Torsten GiHL. Oxford University 
Press. 1937. Pp. 158. Price 10s. 6d. 


In recent years legal philosophy has seen the emergence of a new 
‘positivism. Fashions in thought arc not undetermined by a social context, 
and the revival of the positivist method is probably the result of uneasy 
social conditions on the one hand, and increasingly intricate private 
economic interests on the other. In order to preserve the economic and 
political status guo and protect the highly ramified structure of vested 
interests many of our lawyers and philosophers have withdrawn themselves 
into an ascetic positivism into which no problem of an ideal of general 
social well-being is allowed to intrude. (Even those who most strenuously 
- advocate recognition of the necessity for such an ideal are unwilling to 
permit it to trespass on the hallowed ground of contract and property 
rights. Dean Pound has always been careful to confine his liberalism within 
‘these limits.) There has been a gradual drift away from the theory that 
man can make and change his law so that it conforms to a metaphysic, 
and even a confirmed idealist like Stammler does homage to positive law. 
A philosophy of law which sets itself the task of eradicating all traces of 
idealism sentences itself if not to aims which cannot be realised, then at 
least to conclusions which are worthless. It is no rare phenomenon to find 
Positivist A accusing Positivist B of “crypto-idealism.’”’ How often does 
the student of Duguit wonder when and how the positive postulate of 
social solidarity becomes a principle of ethical necessity. One should not 
complain too strenuously of this, for the practical value of a positivist 
theory of law is in inverse ratio to the success with which the author 
retains his unrelieved positivism. 

The field of Public International Law offers obvious opportunities to 
the theoretician and rationaliser. It is not surprising, therefore, to find 
current modes of thoughts reflected in this branch of study. Mr. Gihl 
has undertaken the labour of sweeping from the Augean stables of Inter- 
national Law all traces of idealism and naturalism. In an essay dealing 
_ with the changes in law and legal situations he seeks to redefine law in 
terms of the most austere positivism. 

He deplores the misconceived efforts of those positivists who base the 
` binding force of International Law on the will of States. Triepel’s theory 
is mystical and unreal; rules which emanate from a will cannot bind that 
- will. The attempt to find the basis of International Law in a prejuridical 
norm, whether it is said to be the result of historical and sociological 
processes (Anzilloti) or a subjective theory of knowledge (Kelsen), is 
equally objectionable, particularly if that norm is pacta sunt servanda 
which provides not a basis for International Law but a mere tautology. 
The author thinks all investigation of this problem is superfluous. By law 
is meant was als Recht funktioniert and for the positivist no further inquiry 
, is necessary. (He is unaware of any tautology in his own treatment of law 
Inept definition of this kind is inescapable for the positivist since he almost 
invariably makes initial postulates of his conclusions.) The de facto reasons 
for observance of law are a myriad of needs and interests, and all of these 
are of a non-metaphysical nature. Few will quarrel with the first part of 
this statement, but those of us who question the second must rest content 
with the tpse dixit of the author. This, he says, is equally true of muni- 
cipal law, so that the absence of a super-national tribunal, which provokes 
doubt as to the legal nature of International Law, need no longer perplex 
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us. It merely indicates that the legal persons and not their organs must 
enact and maintain the law. International Law, therefore, is essentially 
customary. Pacta sunt servanda is a customary rule—a purely positive rule 
without any metaphysical or ethical significance. Only customary rules 
correspond to the “laws” of a municipal State and these are the only super- 
national rules binding on new States without their consent. (“ Will” is a 
convenient fiction covering the complex of forces which ensure the observ- 
ance of law.) The term international legislation applies to customs and 
changes in customs, but never to treaties. They are merely contracts 
binding on the parties to them; the very fact that it is found necessary to 
incorporate a rule in a treaty shows that it is not otherwise considered 
binding. As long as a rule is not applied in practice independently of treaties 
it cannot be considered a rule of International Law. The author urges this 
argument to the length that a principle does not become one of International 
Law even though it is established by a treaty to which all States are 
signatories. On the other hand if a single State does not sign but yet applies 
the rule it becomes part of International Law. It will surely embarrass 
most lawyers to be told that the principles of the Declaration of Paris 
before the United States enforced them were not part of International 
Law. í 

Mr. Gihl holds that the origin and validity of law in the municipal 
sphere assist us to an understanding of law in the international order. 
These problems, however, are historical and never metaphysical. He 
points out that at various stages in the development of municipal law 
there were features characteristic of International Law too. So exact is 
the similarity at times, that he deduces that these are identities rather 
than analogies, the State taking the place of the gens. Moreover, there 
is often a correspondence even in chronological order. But the reader 
must not assume that there are any general principles of law; to.allow 
these to creep in would mar the completeness of the author’s positivism. 
“The connexion is simply that similar conditions brought with them 
similar methods of procuring justice. .. .” Here and elsewhere the 
author approaches perilously near to the adoption of a naturalist doctrine, 
only to apply the brake at the last moment. Thus, in discussing the 
formation of custom, “ we may say that the transition from usage to custom 
takes place where a certain mode of action is regarded as the expression of 
a rule of law, and according to this we might perhaps say that it is juridical 
consciousness (a conscience juridique) that transforms usage into a 
custom.” (There is, of course, the usual circularity of definition here.) 
This conscience juridique he hastens to assure us is an abstraction—a 
conveniently compendious form by which to designate the complex of 
factors which contribute to the origin and continuance of law. The 
main factor has probably been the forcible insistence on interests, from 
which were evolved first “rights” and then “duties”. States are thus 
forced against their wills to act according to the Kantian imperative. 
Expediency has also been an important factor, but this must not be taken 
to imply that solidarity, justice or necessity have been constituent or 
formative principles. 

The second part of the essay deals with changes in legal situations. 
The network of inter-State relations changes so rapidly that customary 
law cannot adapt itself with sufficient rapidity. The result is often a 
tension between law and the situations it governs. Often recognition of 
the new situation will not require a change in the law, although it may 
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but also by the risk that the tortfeasor who had injured them 
might prove to be insolvent, uninsured, inadequately insured, or 
insured with an insolvent insurer. 

Two legal decisions in 1927 and 1928 made clear the need 
for legislation on some at least of these matters. In Re Harrington 
Motor Company Limited, Ex parte Chaplin? an injured third party 
had recovered judgment for damages and costs against a limited 
company, but before execution could be levied the company 
went into liquidation and the insurance company with whom the 
company in liquidation was insured against third party risks 
paid the amount of the damages and costs to the liquidator. It 
was held by the Court of Appeal, affirming Eve, J., that the 
injured third party had no right at law or in equity either as 
against the insurance company or as against the liquidator to 
require that the money so paid should be handed over to him, 
but that the money formed part of the assets of the company in 
liquidation, available for distribution among its general creditors 
in the winding up, including the applicant. 

Hoods Trustees v. Southern Union General Insurance Company 
of Australasia Limited’ was a decision based upon similar prin- 
ciples which may in their result be put this way. If A, being 
entitled to indemnity from an insurer, B, in respect of his liability 
to C, incurred bankruptcy, receivership, liquidation, or other 
similar crystallization of insolvency, B’s liability to A was totally 
independent of A’s liability to C, with the consequence that A’s 
creditors benefited to C’s resultant detriment, he becoming a 
mere unsecured creditor for his darages. 

Shortly after these two cases, the Third Parties (Rights 
Against Insurers) Act, 1930,5 was passed, to confer on third parties 
rights against insurers of third party \risks in the event of the 
insured becoming insolvent and in cextain other events. The 
result of the Act was this. Upon the happening of certain specified 
events which may be, perhaps, here cof™pendiously typified by 
the term “insolvency,” A’s rights againgt B under the insurance 
policy shall be transferred to and vest in & to be enforced by him 
| i pect the Third Parties 
Act may rank merely as one amongst severa enactments intended 
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may sue upon it is one which, with certain apparent modifications, 
is well founded and of long recognition. Not all may subscribe 
to its logic, and, indeed, the Law Revision Committee in their 
latest Report’ propose its removal on the ground that it runs 
counter to commercial usage. Yet the innovation introduced by 
the Third Parties Act lies beyond the arguments upon which 
the Committee’s recommendation is based, and represents the 
first of a series of important interferences with the contractual 
freedom of insurers in the name of injured third parties. These 
are to be found in the Road Traffic Acts, 1930 and 1934.8 

Part of the purpose of the Road Traffic Act, 1930, as expressed 
in its preamble, is “to make provision for the protection of third 
parties against risks arising out of the use of motor vehicles.” 
This end it sought to achieve in three important ways. First, 
it imposed new and more stringent obligations upon motorists and 
others regarding the use, construction, and driving of motor 
vehicles brought on to the roads. Whilst breach of these does not 
necessarily carry any automatic civil consequence,’ it adds weight 
to legal proceedings brought by one who suffers injury therefrom, 
Secondly, it introduced that code of highway manners known 
as the Highway Code, which, though without precise signification 
in law, is constituted by statute to be presumptive evidence for’ 
or against negligence according as it is disregarded or observed. 
The Highway Code applies, of course, to all road users of whatever 
category; nevertheless the motorist is, as he must inevitably 
be, most closely affected by it, and to this extent, therefore, his 
positive obligations are incrgased. Thirdly, it set up a system 
of compulsory insurance. As from the first of January, I93F, 
it became unlawful for a 1y person to use, or cause or permit 
any other person to use, & motor vehicle on a road unless there 
was in force in relation ¥ the use of that vehicle by that person . 
or that other person such, . policy of insurance as complied with 
certain specified requir ents, With the broad exceptions of 
liabilities under contract, hi to gratuitous passengers and to work- 
men in the course of fy oi, employment by the insured, these 
requirements were th# the policy should insure the persons 
specified in it agains any liability for the death of, or personal 
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injury to any person, arising out of the use of a motor vehicle 
on a road. 

The adoption of this principle of compulsory insurance has 
resulted in three developments, the two most serious of which 
were foreseen and combated at the time by the opponents of 
compulsory insurance, all of which are distinctly favourable to 
the injured third party. 

First, in creating a positive statutory duty to insure for the 
protection of any person who might be injured (notwithstanding 
that insurance is a protection to the person lable against the 
monetary value of his liability}, the Act supplemented the injured 
person’s claim for damage in respect of injury with a further right 
of action, founded on breach of the Statute alone, for damage 
in respect of inability to recover his damages for injury owing 
to the non-existence of a valid insurance policy.% In this way, 
even before obtaining a final judgment against the actual wrong- 
doer! he may possess a right against some other person whom 
he could never have sued at all but for his having caused or 
permitted the use of a motor vehicle without the necessary insur- 
ance protection." l 

Secondly, notwithstanding the persistence of that well- 
established rule of practice at the Bar which prohibits disclosure 
in court of the existence or non-existence of insurance covering 
the subjects of litigation, there can be no doubt that, bringing 
with it the certitude that defendant motorists ave insured against 
third party risks, compulsory insurance has helped to promote 
a striking rise in the general level of damages awarded in “running- 
down” actions, which is wholly favourable to injured third parties. 
‘Incidentally this same fact naturally produces a greater willing- 
ness amongst insurers to bargain for settlement out of court, 
with consequent advantage in the same direction. It may be, of 
course, that this represents a movement towards equity from a 
previous situation in which damages were too low and recovery 
too difficult; but this is a matter of opition which is not germane 
to the present theme. 

Thirdly, finally, and most important of all, the principle of 
compulsory insurance has, of its own \impetus, necessitated 
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considerable inroads into the privity of contract between insurer 
‘and insured. This is an-aspect which deserves considerable 
study. 

From the recognition by the Legislature that in order to pre- 
vent the defeat, in certain cases, of the properly ascertained 
claims of injured persons to recover their damages, all motorists 
ought to be compelied to insure, three or more results necessarily 
follow, namely, the insurance to be effective must be wide enough 
and valid enough to cover the circumstances of liability; the 
insurance policy must present undoubted security equal to its 


face value; and adequate machinery must exist to see that all ` 


motorists do insure. The last of these considerations is a matter 
within the sanctions of the penal law; the first two essentially 
involve some restrictions on freedom of contract between insured 
and insurer, restriction on the insured’s right to effect his policy 
with whom he may select, and on such terms as he and his insurer 
may choose, and on the insurers right to rely on those terms, 
The Act of 1930 failed in its purpose because it was deficient in 
each of these respects. It did not prevent insurers from restricting 
the scope of the cover or the circumstances of its application or 
even avoiding the policy in certain events. 

The Act of 1930 contained only one instance of interference 
in the insurance contract, namely, Sect. 38. This Section enacted 
that any provision in a policy providing that no liability shall 
arise under the policy, or that any liability so arising shall cease 
in the event of some specified thing being done or omitted to be 
done after the happening of the event giving rise to a claim under 
the policy shall be of no effect as regards compulsorily insurable 
liabilities. Consequently a policy no longer proves inapplicable 
because notice of the accideyt was given out of time, or because 
the insured admitted his faylt to a third person! or because the 
insured impeded the insurers in their conduct of the defence, 
although the policy is stil} itself enforceable only in terms of its 
arbitration clauses, whichf are not affected.18 Beyond this, how- 
ever, an insured may find/ himself without protection if, for exam- 
ple, some basic element fof his contract has failed, such as identity 
of the vehicle! or in%yrable interest, or he has committed a 
breach of some conditfion operative before the event, such as good 
faith,” or again if th vehicle was being used by a person or in a 
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manner not permitted by the policy.2* In any case, by the 1930 
Act, the third party obtains no rights whatever against the 
insurers, and even should he be able to invoke the Third Parties 
` Act, or to attach the insurers liability as a debt in garnishee 
proceedings, the rights so acquired by him do not surpass those 
of the insured himself, 

The Road and Rail Traffic Act, 1933,78 was by sect. 33 chrono- 
logically the next relevant statute but for the purpose of the 
present argument we may pass on to the Road Traffic Act, 1934.” 
This measure was designed to cure the defects of the 1930 Act, 
with which it is to be construed. It greatly increased the rights 
of the injured third party. By, sect. 12, it took away insurers’ 
rights to rely, as against third parties, upon eight specified types 
of condition, stipulation or proviso commonly found in motor 
insurance policies so far as they “‘purported to restrict the insur- 
ance of the persons insured thereby.” The effect of this form of 
wording was to leave untouched such terms of the kind specified 
as annulled the policy and did not merely restrict it, i.e. conditions 
in the proper sense. This aspect, however, was covered by 
sect. 10 of the same Act, which presents one of the most radical 
derogations of private contractual rights yet enforced by statute 
in the interests of one section of the community. This section 
enacted, in effect, that if an injured third party, claiming within 
the purview of the Road Traffic Acts, obtained a final judgment 
against any person insured by a policy in respect of a liability 
“covered by the terms of the policy,” the insurers should forth- 
with be liable to pay the amount of the judgment, including costs 
and interest? notwithstanding that they were entitled to avoid 
or cancel the policy. This remarkable addition to the rights of 
the third party—whose action against the insurers could hence- 
forth be founded on the words of the statute alone—was made 
subject to but one modification, namely that the insurers were 
to be entitled to seek a declaration from the Court that apart 
from any provision contained in the policy they are entitled to 
avoid it on the ground that it was obtained by non-disclosure of 
a material fact or by a representation of fact which was false in 
some material particùlar.? Moreover, not only is this apparent 
saving Clause of doubtful practical use, but in any case the onus 

72 Gray v. Blackmore, [1934] 1 K.B. 95; Jones v. Welsh Insurance Corporation 
_ Lid. (The Times, 22nd October, 1937). 
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on the insurers, namely to show the policy actually to have been 
obtained by the breach of good faith is incomparably greater 
than that previously borne by them in alleging such a breach,” 
more especially since they are unable to plead any of the usual 
contractual additions to the implied duty.” 

The failure of a number of insurance companies transacting 
compulsory motor vehicle insurance business inflicted grave 
hardship on many injured third parties and resulted in the passing 
of the Assurance Companies (Winding Up) Act, 1933, and the 
Assurance Companies (Winding Up) (Amendment) Act, 1935, 
granting wide powers of government inspection. 

Further advances in the rights of injured third parties and 
their representatives which it is unnecessary to do more than 
mention here in passing were made by the Law Reform (Mis- 
cellaneous Provisions) Act, 1934,3% and the Law Reform (Married 
Women and Tortfeasors) Act, 1935.34 As a result of these the 
rule actio personalis moritur cum persona is practically obsolete ; 
it is no longer necessarily more advantageous financially for a 
tortfeasor to kill rather than maim his victim; moreover, the 
tortfeasor can no longer by his own death defeat his victim’s 
claim; there is now contribution between joint-tortfeasors; and 
rules of law founded in many instances on archaic authority 
rather than reason are brought nearer to reality. 

Notwithstanding all this it has been found that the rights of 
injured third parties are not yet completely safeguarded, and 
circumstances still remain in which they may be unable to recover 
from an insurer damages to which they have become entitled by 
the fault of a motor vehicle user. Such circumstances include— 


1. The particular risk may not-be covered by insurance because 
the motorist has failed'to comply with the effective and permitted 
conditions of his policy.** 

2. The insurers may be entitled to obtain a declaration of 
avoidance on the ground of material misrepresentation or non- 
disclosure. 

3. The motorist may be uninsured for other reasons. 

4. The insurers may be unable to meet their hability. 

5. The wrongdoer may be unknown and untraceable. 


28 Disclosure of a material fact need not have the extreme effect of persuading 
insurers not to issue a policy. They might merely impose special terms. Yet the 
mere fact of it having been withheld might well have been enough to cause them 
not to issue a policy, had they known of the withholding. 

2? I.e, “express good faith. Cf. Mackay v. London General Insurance Co. 
(1935), 51 LILL.R. voz; 79 Sol. Jo. 271. 
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These were amongst the problems presented to the Depart- 
mental Committee on Compulsory Insurance which was appointed 
on the 6th February, 1936, to consider and report whether any, 
and if so what, changes in the existing law relating to the carrying 
on of the business of insurance are desirable in the light of statu- 
tory provisions relating to compulsory insurance against third 
party risks and by employers against liability to their workmen. 

The Report, recently published, of this Committee, made 
some very important recommendations which, for reasons of 
space, can be only very briefly mentioned here. It first considered 
the question of solvency of insurers and recommended that no 
insurer should be permitted to undertake any branch of compul- 
sory insurance business unless licensed to do so by the Board of 
Trade, and that a Central Fund be constituted as a second line 
of defence to: meet the contingency of the insolvency of such a 
licensed insurer. Later it dealt as defences by insurers and failure 
to insure, with, inter alia, the points mentioned above. It recom- 
mended that no conditions in a policy should be effective as 
against an injured third party except those specified in Appendix 


~- III; that an insurer should not be entitled to repudiate liability 


to the detriment of an injured third party on the ground of a 
breach of any of the permitted conditions without obtaining a 
declaration by the Court that such breach has been established 
with consequential provisions for recovery from the Central Fund. 


- It recommended that the right to avoid the contract of insurance 


on the ground of material misrepresentation or non-disclosure 
after obtaining a declaration of the Court should be retained, and 
that where a policy. was so avoided the injured third party should 
have a right to recover from the Central Fund the amount of any 
judgment given in his favour against the offending motorist. 
It also recommended that in the case of total failure to insure 
an injured third party who has obtained a judgment should be 
able to recover from the Central Fund. 

If these recommendations are implemented it would seem that 
they may go far towards impairing the bases upon which the 
contract of insurance is built at present. As a legal agreement, 


-' perhaps, its fundamental feature is uberrima fides on both sides. 


As a business agreement it essentially rests on a variety of facts 

without the incorporation of which it would be impossible to 

carry on the insurance business at all. To pursue the interests 

of third parties in total disregard of these important features 

would have defeated its own purpose. Thus the Committee have 

found themselves obliged to specify, in- Appendix III of their 
33 Cmd. 5528. 
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Report, certain “permitted conditions” upon which insurers 
may rely, and which cover grounds similar to those at present 
available under existing legislation. They are— 


I. As regards use—a condition excluding— 


(x) Use for business purposes except by the insured (or 
some named individual) in person. 

(2) Use for business purposes other than the business 
purposes of the insured. 

(3) Use for the carriage of goods- or samples in connections 
with any trade or business. 

(4) Use for hire or reward. 

(5) Use for organised racing and speed testing. 

(6) Use, in the case of a public service or goods-carrying 
vehicle, for a purpose not permitted by the licence under 
which the vehicle is operated. 

(7) Use of a motor-cycle without sidecar being attached. 


2. As regards driving—a condition— 
(1) limiting driving to— 

(a) the insured or any person driving with the per- 
mission of the insured, permission being assumed if it can 
be inferred in the circumstances; 

(b) the insured or persons employed by the insured; 

(c) a named person or persons. 


(2) excluding driving by— 
(a) a named person or persons; 
(b) a person whose driving licence has been suspended 


(during the period of suspension) or a person who is dis- 
qualified from obtaining a driving licence. 


(3) A condition excluding liability for injury caused or 
contributed to by conditions of war, civil war, riot, or civil 
commotion. 


Apart from the matters just mentioned, it may be noted that 
there are two ways in which the recommendations of this: Com- 
mittee, if made effective, would impair the ability of the insurers 
to escape liability. First, instead of the onus of bringing his claim 
within the general limits of the policy, resting as heretofore 
prima facie upon the insured,* it would in future apparently rest 
upon insurers, seeking to set up a “permitted” condition between 
themselves and their insured, to adduce positive proof to the 
contrary; and secondly, such proof would need to be crystallised 


84 Nobels Explosives Co. v. British Dominions General Insurance Co., [1918] 
W.C. & Ins. Rep. 106. 


~ 
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into a declaration that the insurers are entitled to do so before 
reliance may be placed upon such a “permitted” condition. 

Yet even in the few cases in which reliance upon such a condi- 
tion is permitted, specific (and costly) proposals are submitted 
to take care of the third party. A Central Fund is to be set up, 
being a corporate entity capable of suing and being sued, against 
which the injured party shall be entitled to claim any damages 


- which he is unable to recover owing to the invalidity of an insur- 


ance policy. The Fund, in turn,.is to enforce for its own benefit 
whatever rights of recovery may exist against the insured, for 
his contractual breach, and against third parties, as joint or 
independent tortfeasors with the insured. Whatever the insurance 
` companies may think of this proposal—for which they are to pay 
— lawyers will view with-concern the sea of litigation which it 
opens in prospect. Nowadays if A is injured by B, B’s insurers C, 
unless a cast iron case exists by B against A, or by themselves 
against B, will negotiate at once for an expeditious settlement, 
whilst C’s reinsurers will follow the fortunes of C automatically. 
One may suppose that the existence of positive, permitted condi- 
tions will lead insurers to greater temerity in relying or them, 
knowing as they will do, of the Central Fund. Thus, C sues B to 
obtain a declaration of reliance upon such a condition. A sues B 
and obtains judgment, without which he cannot proceed against 
the Central Fund. He then goes against the Fund and may have 
to sue it also. The Fund then sues either the insured for his 
breach of condition, to which B may apparently reply that 
breach of contract between him and C has nothing to do with 
the Fund; it may also sue any other tortfeasor who may exist, 
provided it can get B’s consent and proceed in his name (which is 
doubtful, since it has no contract with him and is not subrogated 
to his rights); and it may-have to sue C’s reinsurers, who will 
probably successfully argue that their obligation is to C and C 
alone. 

It is well known that the penalties enforced for failure to effect 
proper insurance under the Road Traffic Acts have been quite 
inadequate. Should they be applied more effectively in the future, 
it may well be that the 13,000 convictions which are obtained 
annually for this offence will rapidly dwindle to insignificance. 
This in itself would be a real improvement in the third party’s lot, 
but in addition it is proposed that where the defendant motorist 
is uninsured, the Central Fund shall again come ‘into operation. 
So also, where the insurer is liable but insolvent, is the protection 
of the Central Fund to be extended to the injured third party. 
_ Indeed, the only case in which no absolute a“ is offered 


| 
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CHILD-KILLING IN ENGLISH LAW 
PART IT 





2. Proposals for Reform 


EFORE we relate the actual recommendations of the 1866 
Commission,“ it is advisable to note the diversity of 
opinions expressed by the witnesses before it. It explains 

. the number of different proposals subsequently embodied in draft 
bills and, ‘partly, the reason why reform was so long delayed. 

Baron Bramwell was very representative of the school of 
thought which doubted the desirability and the practicability 
of reform. He expressed doubts about the time-limits of the pro- 
posed new offence and about the persons who should be covered 
by it. He objected to the principle of alternative verdicts and 
thought juries would be as reluctant to convict of an offence 
punishable with penal servitude for life as they were to convict 
on a capital charge. 

Most witnesses, including Cranworth, Martin, Willes, Avory 
and Stephen, favoured the creation of a new offence “between 
murder and concealment,” but they differed widely on the exact 
details of the reform. The majority would limit the exemptive 
effects of the reform to mothers; a minority would extend it to 
other persons. Opinion was fairly evenly divided on the question 
whether it should cover legitimate as well as illegitimate mothers. 
On the time-limit of the exemption from the law of murder the 
suggestions ranged, mainly, from a week to three months. Though 
he was somewhat confused on the general lines of the reform desir- 
able, Stephen enunciated very clearly the dominant consideration 
which should determine this particular feature of it. In view 
of the interpretation of the Act of 1922 by the Court of Criminal 
Appeal, we append an extract from his evidence on this subject. 


1 The First and Second Criminal Law Commissions (1834—48) recommended 
no reforms relating to our subject save those touching concealment of birth 
described‘ above, p. 215. 

14 By 1874 he had advanced sufficiently to approve of the reform proposals 
in the Homicide Law Amendment Bill described below. 

13 “The operation of the criminal law presupposes in the mind of the person 
who is acted upon a normal state of strength, reflective power, and so on, but a 
woman just after child-birth is so upset, and is in such a hysterical state altogether, 
that it seems to me you cannot deal with her in the same manner as if she was in 
a regular and proper state of health. ... Besides that, there is a strong sym- 
pathy, which it is never safe to neglect and which will always exist, with the 
miserable condition of the woman; and there is a sort of feeling (I do not say it 
- is very reasonable, and I do not know exactly how to connect it with the fact) 
as a general rule against the father of the child, who goeS unpunished, which 
makes its way with juries and with the public. It seems'to me that that being so, 
and’as you have to legislate for human nature as you find it, it would be a very 
desirable thing to pass a special statute .. . enacting that any woman who 
killed her new-born child with intent to conceal the birth s ould be liable to the 
severest secondary punishment in the discretion of the judged. . . . I do not know 
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A common source of confusion was the idea that the one and 
the same single proposal could avoid the breakdown in the law 
relating to infanticides and stop the gap in the law of murder 
which gave impunity to the slayers of unborn children. Stephen 
fell in 1866 into the further difficulty of trying to include the ele- 
- ment of concealment of birth in the reform and that coloured his 
views at that date on the question of the time-limit. He sub- 
sequently disembarrassed himself of this complexity. 

A common proposal of this period, which is of particular 
interest as it was revived as late as 1909, was that the Judges 
should have restored to them the power of recording, instead of 
passing, the death sentence. This power they had possessed in 
cases of murder until 186r and it did help them to avoid “the . 
solemn mockery” of passing the capital sentence in cases in which 
long experience taught that it would never be executed. Rather 
surreptitiously, apparently, they had been deprived of this power 
by the Offences against the Person Act, 1861, s. 2. Some of them 
felt aggrieved; others agreed that this discretion was better 
vested in the Home Office. A full explanation of the history of 
this matter merits a separate article, but it is noteworthy here 
inasmuch as many reformers thought that the restoration of this 
lost power would in itself be a great corrective of the evils of the 
then state of the law of murder, and, particularly, of its break- 
down in infanticide cases. The suggestion illustrates a perennial 
tendency to avoid reforms of the substantive law by relying upon 
a recourse to judicial or executive discretion. 

The Commission itself, after remarking upon the difficulties 
involved in the existing rules relating to proof of live-birth, recom- 
mended that an Act, should be passed “making it an offence— 
unlawfully and maliciously to inflict grievous bodily harm or 
serious injury upon a child during its birth, or within seven days 
afterwards, in case such a child has subsequently died. No proof 
that the child was completely born alive should be required.” 


that I should wish to limit the time very nicely because the effect of child-birth upon a 
woman's nerves lasts for a considerable time in some cases. I would rather have a 
Hitle indefiniteness in the law than run the visk of an encounter between the law and 
public sentiment.” In reply to the question, “You would not say that if an in- 
fanticide occurred three weeks or a month after the birth of the child, it should be 
too long a time ? ” Stephen said, “No, I am inclined to think (but I give the opinion 
with some degree of misgiving about it), that an attempt to conceal the birth 
ought to be an element of the special offence—and, of course, an attempt to con- 
ceal could not exist, except in the case of what is, in ordinary language, a new-born 
child; it could not exist when everybody knew that the child was born.” B.P.P., 
1866, 21, pp. 291-2.) 

14 This type of coynprehensive single proposal is well illustrated by a section ina 
draft bill submitted }to the Commission by Willes, J., who suggested the creation 
of a misdemeanour (jAvory would-make it a felony) of causing an injury to, or the 
death of, a child at ofr about the time of birth, for which offence proof of the death 
of the child before bifrth was to be no bar to conviction. Ibid., PP. 292, 234-6, 670, 


N 
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They objected to concealment of birth being an alternative verdict 
on an indictment of murder. The accused should not be entitled 
to be acquitted on trial for the new offence, or for concealment, 
if it should be proved that the offence amounted to murder or 
- manslaughter. They recommended the restoration of the lost 
judicial power to record the death sentence. 

‘The immediate result of the Report was a series of attempts to 
translate its recommendations into legislation, the first being the 
‘Law of Capital Punishment Amendment Bills of 1866 and 1867 
introduced by Walpole and the Law Officers.6 Other reform 
movements of this period are briefly summarised below.! 

In 1872 Russell Gurney sponsored a Homicide Law Amend- 
ment Bill dealing with the law of homicide generally. Relative to 
` our subject, it is worthy of note that the Bill proposed to define 
a “person” for the purposes of the law of homicide so as to include 
“every child in the act of birth which has breathed” and that, in 
addition to this modification of the law of homicide, it provided 
that if a woman murdered her child “at or soon after birth and 
--whilst deprived of her ordinary powers of self-control by the 
physical effects of the birth,” the trial Judge in his discretion 
could sentence her to penal servitude for any term of not less 
than five years.48 This Bill was re-introduced in much the same 
form in 1874 under the names of Gurney and Lopes, but its 
definition of the term “person” reverted to the existing rules of 
the common law. A change in the infanticide section marks the 
beginning of a series of attempts, culminating in the Act of 1922, 
to have this offence dealt with like manslaughter. Section 29 
reads as follows: ‘‘Criminal homicide is manslaughter and nvt 
=- murder . . . (3) If the person whose death is caused is the child of 


18 Thid., p. I. . 

18 B.P.P., 1866, 3, 311 (No. 245); “1867, 4, 467 (No. 25). 

Y The Murder Law Amendment Bill, 1871, sought to divide murders into 
two classes and contained provisions specifically dealing with offences against 
infants, the main proposal being to create two offences, punishable with varying 
terms of penal servitude, the major one being the murder by a mother of her child 
not exceeding seven days old, and the minor one, the injuring by a mother of her 
child at birth or within seven days thereafter. It also provided for the restoration 
of the lost power to record. B.P.P., 1871, 4, 313 (No. 141). 

The report of the Select Committee on the Protection of Infant Life, 1871 
(supra, p. 223) was followed by the introduction of bills in 1871, 1872 and 1873, 
proposing to meet the evils of baby-farming by the establishment of a system of 
licensing. Whilst not strictly relevant to our subject, these and other similar 
movements are worthy of note as the precursors of enactments dealing with 
conditions which only too frequently encouraged the crime of child-killing. 
B.P.P., 1871, 2, 483 (No. 49); 1872, 2 (Nos. 6, 108, 146); 1873, 1 (No. 89). See 
also the Infant Life Protection Act, 1872. 

In 1867, 1868, 1869, 1872 and 1873 bills were introduced by official and private 
. members relating to capital punishment, but they did not refer specifically to the 
subject of child-killing. B.P.P., 1867, 1 (No. 24); 1868, r (No. 46); 1868-60, r 
- (No. 71); 1872, 1 (No. 32); 1873, xı (No. 46). 

28 B.P.P., 1872, 2, 241 (No. 289). 
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the person who causes it, and if the act by which death is caused 
is done whilst such last-mentioned person, though not within the 
provisions of s. 24 [which dealt with the exemptive effects of 
insanity] is deprived of the power of self-control by any disease 
or state of mind or’ body produced by bearing the child whose 
death is caused.” The usual provision for the restoration of the 
lost judicial power also appeared in the Bill.1° 

Concurrently with these efforts of Gurney, another group of 
members was attempting to pass an Infanticide Law Amendment 
Bill. It was introduced in 1873 and 1874 and in its amended 
form proposed that concealment of birth should be abolished as 
an alternative on an indictment of murder and that a new felony 
should be created to meet the case of a mother maliciously 
= wounding or inflicting grievous bodily harm upon her child during 
or immediately after its birth.” 

Both the Gurney Bill and this Infanticide Bill were referred in 
1874 to a Select Committee of which Gurney himself was a mem- 
ber, a strange selection if we forget the fact that the true author 
of the Homicide Bill was his old friend and relation, Fitzjames 
Stephen. It is curious that the Report of this Committee should ` 
have met a fate so dusty, for it is one of the best sources of 
information on the state of the law of homicide in the latter half 
of the last century. It is more than a treasure-house of facts; 
it illustrates most vividly the clash of views and mentalities of 
the three great witnesses who appeared before the Committee, 
Stephen, Bramwell and Blackburn. “Amazing” is the only 
proper epithet to apply to the vigour and tone of Stephen’s reply 
to the criticisms of the Bill made by the other two. Seldom in the 
history of English Law can a member of the Bar have dared to 
shake occupants of the Bench so thoroughly as he did on this 
occasion. He was not satisfied with trouncing them separately ; 
with a devastating show of logic, he truculently and sarcastically 
used the one to knock the other.down.*4 


19 B.P.P., 1874, 2, 365 (No. 44}. . 

20 Ex majore cautela, a Select Committee inserted a clause to preclude the 
application of the section to a case of killing premeditated by a mother before she 
became affected by the pains of labour; the offence was to be an alternative on a 
charge of murder; the Bill contained the usual type of clause designed to avoid 
the difficulties of proof of live-birth and providing for conviction of this offence 
despite proof of murder or manslaughter. B.P.P., 1873, 2, 163, 167 (Nos. 43, 
241) ; 1874, 2, 407, 411 (Nos. 25, 200). 

1 The nature of his performance on this occasion might have been partly 
due to his feelings of despondency at the lethargy displayed i in England towards 
the task of law reform. In a letter of 1872 he said that “England was the centre of 
indifference between the two poles, India and America. At each pole you get a 
system vigorously administered and carried to logical results. In the centre you 
get the queerest hubblebubble, half energy and half impotence, and all ` 
scepticism in a great variety of forms.’’ Leslie Stephen, op: cit., p. 304. 
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The Committee recommended that the Bill should be dropped 
“notwithstanding that this experiment in codification has been 
presented to them with every advantage that learning and skill 
~ can give it.” The objection which carried weight with the Com- 
mittee was not the alleged deficiencies of the Bill but the incon- 
venience of a partial measure, a point strongly stressed in the 
memorandum. submitted by Cockburn. “The particular question 
of homicide involves principles applying to other parts of the 
criminal law; and a partial treatment would only serve to intro- 
duce confusion and doubt.” The Report earnestly recommended 
that the attention of Parliament should be directed to the im- 
perfect state of the definition of the law of murder, “to rescue the 
law from its present discreditable state.” “If there is any case 
in which the law should speak plainly, without sophism or evasion, 
it is where life is at stake; and it is on this very occasion that the 
law is most evasive and most sophistical.’’2 

We have already described the infanticide provisions in 
“Stephen’s Bill (s. 29 (3) ). What he sought to do was to put the 
effects of child-bearing on the same footing as other violent 
excitements like anger or fear; women were entitled to that 
indulgence to human weaknesses generally shown by the law 
relating to provocation—a part of the law, incidentally, which he 
wished to base on a more systematic foundation and which he was 
- prepared to extend very substantially. Stephen also favoured the 
restoration of the judicial recording power. Bramwell strongly 
dissented on. this latter question, but approved of the infanticide 
provision in the Bill. Blackburn also disapproved of the recording 
power and only gave a qualified approval to s. 29 (3). He was 
much impressed by the failure of the law to meet the case of killing 
- a child before it had become a “person” and the lack of provision 
to make a mother guilty of manslaughter in respect of pre-natal 
negligence.. He would make it a felony for the parent of a child 
either before, at, during, or immediately after birth wilfully to 
cause the child to die or to prevent it being born alive and would 
also create a new offence to meet the case of pre-natal neglect. 
Whilst Stephen’s proposals would meet the failure of the law to 
deal with infanticide by mothers, they did not provide for “child 
destruction”; Blackburn’s suggestions met the latter offence, 
but not the former. 

Between 1874 and 1877, we hear little in Parliament of the 
efforts of Stephen and his collaborators to amend the law. The 
reason for this was that he had accepted the grounds expressed 
for the rejection of his Homicide Bill not as a reason for abandoning 


22 B.P.P., 1874, 9, 474 (No. 315). 
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the attempt but for extending the scope of his work of codifica-. 
tion. But during this period some other reformers were active 
in Parliament.” 

In 1877, the famous Draft of a Criminal Code for Jamaica 
was presented to Parliament with an Explanatory Memorandum 
by Mr. R. S. Wright, as he then was. It is relevant to refer very 
briefly to its provisions on our topic as it had been revised by 
Stephen and was drafted in the same period as the English Draft 
Code, which we are about to discuss. It stated the duty of a 
mother to take all necessary and reasonable care of her child 
until it could be safely weaned (s. 105), an important provision in 
the light of the offence of manslaughter by negligence made 
punishable-in the Code by penal servitude for a term of five years 
(s. 123). Intentional and unlawful harm to a child during the 
time of its birth was punishable with penal servitude for ten 
years (s. 116). S. 130 declared that, for the purposes of s. 116 (i), 
where harm was caused to a child during the time of its birth and 
where upon discovery of the concealed body of a child harm was 
found to have been caused to it, such harm was to be presumed 
to have been caused before death—a reversion to something like 
the old presumption of live-birth which we described earlier, 
and (ii) the expression “during the time of birth” was to include 
the whole period from the commencement of labour till the time 
when the child ‘‘so becomes a person as that it could be murder 
or manslaughter to cause its death.” That happened when it 
was completely brought forth alive from the body of the mother ; 
proof of an independent circulation, separate respiration, or of 
severance of the cord was not necessary (s. 128). Concealment of 
the body, whether the child was born alive or not, with intent 
to conceal its birth, existence or death, or manner or cause of its 
death, was punishable with imprisonment for ten years (s. 117). 


23 Leslie Stephen pays eloquent tribute to his patience and perseverance in 
face of disappointments and explains his labours during the years 1874-77 which 
led to his great work on the Criminal Code, op. cit., 353, 357, 375-81. 

24 One promoter of the Infanticide Bills-of 1873~4 reintroduced a similar 
measure in 1875 (B.P.P., 1875, 3, 55, (No. 43) )- In 1876 yet another Homicide 
Law Amendment Bill was introduced by Sir Eardley Wilmot, proposing to divide 
murders into capital and non-capital degrees. Infanticide by a mother within 
seven days of the birth was to be in the second category. The verdict of con- 
cealment as an alternative to murder was to be abolished and the lost power to 
record was to be restored (B.P.P., 1876, 3, 19r (No. 75) ). Wilmot introduced a 
shorter Bill of the same nature in 1877, giving juries the power to add “with ° 
premeditation” to their verdicts of murder so as to make the offence capitally 
punishable; infanticide was to be punishable by a minimum term of penal servi- 
tude for five years (B.P.P., 1877, 2, 463 (No. 104}). In a similar Bill of 1878 
infanticide within fourteen days of the birth was to be punishable like man- 
slaughter (B.P.P., 1878, 3, 465 (No. 108) ). The Capital Punishments Bills of 1877, 
1878, and 1881, did not refer specifically to child-killing but were relevant inasmuch 
as they proposed that the punishment for all murders should be a life sentence 
(B.P.P., 1877, 1, 251 (No. 96); 1878, 1, 263 (No. 19); 1881, 1, 417 (No. 27)). 
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Any secret disposition was to be sufficient, whether intended to 
bė permanent or not; abandonment in a public place would 
suffice if done to conceal; the child concealed must not be of less 
than six months’ growth; the concealment must be intended to 
be general and not from particular individuals only; the offence 
- could be committed by any person and not merely by a parent 
` (s. 131). Finally, a woman who caused the death of her child 
recently born when she was deprived of the power of self-control 
by a disorder of mind produced by cae was to be found 
guilty of manslaughter and not murder (s. 121).* 

This Jamaican Code did attempt to deal with the twin problems 
of infanticide and child destruction and did. clarity some points 
on concealment which were and are doubtful in English Law. 
Its proposals must have influenced Stephen whose Code was 
introduced into Parliament by Holker, the Attorney-General, 
in 1878, To facilitate understanding of the various changes in 
the forms of the Code between 1877 and 1880, we have appended 
a brief note on its history.” 

The provisions of the Criminal Code (Indictable Offences) 
Bill, 1878, which concern our subject are the following. S. 138 
' dealt with infanticide and accorded the mitigating effects of 
provocation to the effects of child-birth.” S. 146 sought to avoid 
the difficulties which had arisen over the words “by any secret 
disposition” in the definition of concealment in the Offences 
against the Person Act, 1861, s. 60, by substituting for them the 
words “disposes of its dead body in any manner with intent to 
conceal the fact that the mother was delivered of it.’ Child 


2 B.P.P., 1877, 61 (No. 1893). 

_ 20 Stephen’s first form was slightly amended by the Law Officers and intro- 
duced into Parliament in 1878. The Commons could not then spare the time to 
‘discuss it but appointed a Commission consisting of Lord Blackburn, Barry, J., 
Lush, L.J., and Stephen to consider it. They sat daily for over five months and 
‘discussed ‘‘every line and nearly every word of every section,” examined all the 
authorities and tested elaborately the completeness of the Code. The Bill was 
amended in the light of these discussions, but the Report, signed in June, 1879, 
was too late for action to be taken in the 1879 session. When introduced in 1880, 
a change of ministry put an end to its prospects. In 1882, the procedure part was 
announced as a Government measure in the Queen’s speech, but it “vanished in 
the general vortex which swallows up such things, and with it vanished any hopes 
which Fitzjames might still entertain of actually codifying a part of English Law.’ 
Leslie Stephen, op. ctt., pp. 375-81. 

87 S, 131 defined a person for the purposes of homicide according to the existing 
tules of the common law. In the 1879 amendment, this was tightened up by pro- 
viding that proof of an independent circulation was not necessary. S. 138 pro- 
vided that a mother who killed her child at or immediately after its birth was to be 
punished as for mauslaughter if she was at the time “deprived by reason of 
bodily or mental suffering of the power of self-control.” 

28 The difficulty Stephen sought to avoid still remains; he followed in part 
only the provisions of the Jamaican Code. The Stephen ‘Code also attempted 
to avoid the doubt about the age of the child whose body is concealed which still 
exists to this day. 
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_ destruction was dealt with in s. 168 of the Bill, the section which 
related to abortion. It read as follows: “Everyone shall be guilty 
of an indictable offence . . . who does any of the following 
things: (a) Everyone shall be liable to penal servitude for life . . . 
(ii) Who causes the death of any living child which has not pro- 
ceeded in a living state from the body of its mother by any act 
or omission which would have amounted to murder if such child had 
been fully born.” A proviso was attached to protect bona fide acts 
done to preserve the life of the mother. This section is of consider- 
able interest as it can be described as the parent of the definition 
of the felony of child destruction in the Act of 1929, though there 
are some differences between the two.29 Maternal pre-natal neglect 
resulting in the death of a live-born child could not have been 
covered by any provision of the Draft Code in its original form, 
nor does it come within the terms of any subsequent enactment.®° 

The history of these proposals during the months of con- 
sideration given to the Draft Code can be shortly summarised. 
The infanticide proposal (s. 138) disappeared completely and was - 
replaced by two novel provisions (ss. 185, 186). The first declared 
that every woman should be guilty of an indictable offence, 
punishable with penal servitude for life, who, being with child 
and being about to be delivered, with the intent that the child 
should not live, neglected to provide reasonable assistance in the 
delivery, if the child died immediately before, during, or shortly 
after birth, unless she proved that such death was not caused 
either by such neglect or by any wrongful act to which she was a 
party. The second related to a similar, but minor, offence, punish- 
able with seven years’ penal servitude, in which the omission to 
obtain assistance was connected with an “intent to conceal the 
fact of her having a child” and which resulted either in the death 
of, or permanent injury to, the child. The only change made in 
the concealment provisions was that the proviso relating to the 
age of the foetus in the 1878 Bill was deleted.8* By 1879 the offence 
of child-destruction, previously included in the section relating 
to abortion, had achieved the importance of being defined in a 
separate section (s.. 212). 

The Report of the Commission on the Draft Code was signed 


29 The Act of 1929 does not mention omissions but only “any wilful act... 
with intent to destroy the life of a child capable of being born alive.” 

30 B.P.P., 1878, 2, 5 (No. 178). 

81 These sections suggest the hand of Blackburn. They met the problem of 
pre-natal neglect but in each case rested on proof of specific intents. 

32 Supra, n. 28. 

3 A point of incidental interest is that the Bill of 1879 (s. 531) proposed to 
abolish the jury de ventre inspiciendo and to substitute a.medical examination. 
The Bill of 1879 (B.P.P., 1878-9, 2, 175, (No. 117)), as amended in Committee, 
was ordered to be printed i in May, 1879 (tbid., p. 427 (No. 170)). 
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in June, 1879. It explains why the provisions relating to infanti- 
‘cide in the original Bill had been omitted in favour of ss. 185 and 
186.4 Apart from this, the Report contains little of note relevant 
to our subject. When the Bill was re-introduced by the Law 
Officers in 1880, it contained no change of importance except that 
the two “neglect in childbirth” sections had been amalgamated 
into one comprehensive section (s. 181).% 

It may be of interest to mention the little-known fact that in 
1880 another Criminal Code Bill was introduced by a group of 
private members. It contained several proposals relative to our 
subject. The interest displayed in the topic of child-killing in 
this period is also shown by some documents contained amongst 
the Parliamentary Papers.” But the depressing experiences of the 
promoters of the Draft Codes appear to have discouraged further 
efforts for some considerable time.*® There was little or no move- 
ment for reform of the law of homicide during the last two decades 
of the century.*® 

The next attempt came in 1908, when Mr. George Greenwood, 
who had called in r907 for a return of the various punishments 


3t B.P.P.,. 1878-9, 20, 169 (No. 2345). The Commissioners considered that 
most women found guilty of concealment of birth under the existing law were 
really guilty of the offences created by these two sections and that these new pro- 
visions would often afford a means of punishing child-murder where there would 
be a practical difficulty in obtaining a conviction of murder because of the 
necessity of proof of live-birth. 

% B.P.P., 1880, 2, 1 (No. 2). 

_ *% B.P.P., 1880, 2, 223 (No. 47). It was ‘prepared and brought in by Mr. 
Wheelhouse, Serjeant Spink and Captain Pim” and consisted of 763 sections as 
contrasted with the 500 of the Stephen Code. It proposed that a woman who 
intentionally did an unlawful act from which the death of her child resulted, either 
in the act of birth or immediately thereafter, being at the time deprived of her 
self-control by reason of physical or mental suffering or disivess, should be punished 
as for manslaughter, and that proof of live-birth was not to be necessary for con- 
viction, the proof of dead-birth being placed on the woman. Bodily harm inflicted 
on the child within fourteen days of birth by its mother in such circumstances 
was to be punishable, if it resulted in death, by a maximum term of twenty years’ 
penal servitude. Apart from its ambiguous drafting, the Bill had the demerit of 
not containing any comprehensive proposal relating to child-destruction by per- 
sons other than mothers; nor did it contain any definition of a “‘person”’ for the 
purposes of homicide. 

37 Returns were given in 1881 of the number of death sentences for infanticide 
between 1876 and 1880 and of the manner of exercising the prerogative of pardon 
since 1860 (B.P.P., 1881, 76, 363, 369, 391 (Nos. 179, 436, 437) ). In the same 
year we find Reports on Laws of Foreign Countries respecting Homicidal Crimes, 
from which a great deal of comparative material can be gleaned (Ibid., 197 and 
367 (Nos. 2849, 2913) ). 

% The Capital Punishment Abolition Bill, 1882, backed by Mr, Justin 
McCarthy, did not refer to our subject directly (B.P.P., 1882, 1, 425 (No. 55) ). 

3 It is noteworthy that fresh efforts were made to cope with baby-farming, 
cruelty to children and similar matters on the periphery of our subject during 
this period. The magnitude of the problem was indicated by the papers relating 
_ to the Infant Life Protection Bill, 1896, which showed that in London alone the 

bodies-of 227 infants were found in the streets in 1895 (B.P.P., 1896, 10, 225 

(No. 343) ). The references to papers relating to these topics are too numerous 

to mention here. 


278 MODERN LAW REVIEW March, 1938 


KF] ee aaa 


for homicidal crime provided by the penal codes of Europe and 
the United States,*° introduced a Law of Murder Amendment 
Bill “to carry out the recommendations of the Royal Commission 
on Capital Punishment, 1866.41 

At the Committee Stage of the Children Bill, r908, the Lord 
Chancellor, Lord Loreburn, moved to insert a clause to the effect 
that “where a woman is convicted of the murder of her infant 
and that child was under the age of one year, the Court may, in 
lieu of passing a sentence of death, sentence her to penal servitude 
for life or any less sentence.” He supported his motion by 
referring to the “solemn mockery” of passing the death sentence 
in such cases. Lord Alverstone, C.J., opposed the clause mainly 
because he thought the discretion better vested in the Home 
Office than in the Judges and he renewed his opposition at the 
Report Stage when Lord Loreburn again moved the insertion of 
the clause. After further debate, the Bishop of Southwark very 
effectively appealed to the Lord Chief Justice to feel in his con-’ 
science that a responsibility rested upon him to take some other 
action if he did not approve of Lord Loreburn’s motion.*? 

Lord Alverstone responded to this plea by himself introducing 
in May, 1909, a Child Murder (Recording of Sentence of Death) 
Bill. In his opinion, the only way of countering the breakdown of 
the law was to restore to the Judges the power of recording the 
death sentence instead of passing it in cases of infanticide. Lord 
Loreburn damned the Bill with faint praise, Lord James of Here- 
ford with sarcasm. They both stated they they could not under- 
‘stand why the Judges should be so reluctant to exercise discretion 
in these cases. The Bill was given a second reading, and in Com- 
mittee Lord James moved an amendment to provide that, if a 
mother who had not recovered from the effects of child-birth 
killed her infant, the Judge could direct the jury that they might 
acquit of murder and convict of manslaughter. Lord Alverstone 
finally surrendered and accepted this amendment. At this stage 
Lord Ashbourne moved an amendment which it is of interest to 
record in the light of the provisions of the recent Infanticide Bill, 


40 B.P.P., 1907, 68, 99 (No. 316). 

41 B.P.P., 1908, 3, 71 (No. 316); 1909, 3, 423 (No. 58). It proposed to divide 
murder into two classes and specifically provided that no woman was to be in- 
dicted for murder for killing her child at birth or within one month thereafter, 
but a woman who maliciously inflicted serious injury upon her child during that 
period resulting in death was to be guilty of an indictable offence punishable with 
penal servitude, imprisonment, or detention during H.M.’s pleasure. 

42 The motion was defeated by six votes: Lords Halsbury, Alvertsone, Law- 
rence and Macnaghten opposed, Lords Loreburn and Coleridge supported the 
motion (Parl. Debs., 195, 1178 et seq.; 196, 458, ef seq.). 

*® Exercising the power to record, in fact, meant an exercise of judicial dis-' 
cretion, because when the Judges before 1861 did record, in practice it always 
meant a reprieve, 
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1936. In addition to the disturbances of childbirth, he would 
grant to the mother the mitigating effects of provocation to such 
circumstances as the desertion of the father, expulsion from her 
family, unemployment, sickness and destitution. In such cases 
the Judges could direct a verdict of manslaughter if they con- 
sidered that course proper “having regard to all the circumstances 
of the case.” Lord Alverstone demurred to vesting such a wide 
discretion in the Judges, but Lords Loreburn and James agreed 
- with the substance of the amendment, the latter remarking that, 
in fact, the Judges did exercise such discretion as they advised the 
Home Office on all questions of reprieve. The amendment was 
withdrawn for reconsideration before the Report Stage, but that 
was the last heard of it in 1909. The Bill itself was given a Third 
Reading by the Lords and reached the Commons in July, 1909, 
under the title of ‘‘ Child Murder (Trial) Bill.” It consisted of one 
clause drafted in the sense of Lord James’s proposal. 

It probably met the same fate as the Infant Life Protection 
Bill introduced into the House of Commons in April, 1909, by 
Lord Robert Cecil, who proposed to make the destruction of in- 
fant life during birth an offence punishable with penal servitude 
for life, with an exception in favour of a doctor who bona fide tried 
to save the life of a mother by destroying the child. Lord Darling 
stated in 1928 that this Bill lapsed after coming through a Stand- 
ing Committee because Mr. Asquith refused to allot the necessary 
Parliamentary time to it. 

The next move came when Mr. Arthur Henderson presented 
the Child Murder (Trial) Billin February, 1922. It passed through 
the House of Commons with little or no debate on it. Lord Par- 
moor introduced it in the Lords and was supported by Lord Phili- 
more who had been consulted on the subject in 1908 and 1909. 
The Lord Chancellor, Lord Birkenhead, recommended that it 
should be given a Second Reading and at the Committee Stage 
moved certain amendments suggested by the Law Officers and 
the Director of Public Prosecutions. When the Bill returned in 
its amended form to the Commons, its-original sponsors agreed 
. with the changes and it became the Infanticide Act, 1922, with 
only Sir Frederick Banbury, the notorious critic of all new 
` measures, in lone opposition to it.* 

44 Parl. Debs. (H.L.),; 1909, 1, 638, 721-8, 957-965; ibid. 2, 68, 144, 158. 

45 B.P.P., 1909, 3, 241 (No. 242). 

48 Lord Birkenhead could not resist as usual the temptation to “bait” Lord 
Parmoor, whom he described as having little experience of criminal law, to which 
the latter retorted that he had been chairman of Quarter Sessons for thirty years 
(Parl. Debs. (H.L.), 1922, Vol. 50, 81, 436, 756, 1096, 1164; ibid., Vol. 51, 641; 


ibid., (H.C.), Vol. 150, 615, Vol. 151, 2151-2; Vol. 152, 1149, 2392; Vol. 155, 
2485; Vol. 156, 2313). 
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Finally, Lord Darling introduced in 1928 what originally 
bore the title of “Infanticide Bill” to meet the gap in the law 
which prevented the punishment of those who killed infants 
before they had become “persons” within the definition of 
homicide. Lord Hailsham urged the adoption of the Bill provided 
it was amended so as to “‘avoid ringing the changes between 
various Acts” by the introduction of a provision for alternative 
verdicts. It was he, also, who suggested the addition of the pro- 
viso to protect bona fide acts done to save the life of the mother. 
After its emergence from a Select Committee*’ it passed the two 
Houses with little opposition and became the Infant Life (Pre- 
servation) Act, 1929.8 


Part IV 
4. The Reforms and After 


As no important question has yet arisen on the interpretation 
of the Act of 1929, it can be conveniently dismissed by a brief 
reference to its provisions before we proceed to discuss the In- 
fanticide Act, 1922.49 Child destruction can be committed by 
any person. As it demands a wilful act done with intent to destroy 
the life of the child, it does not close the gap in the law of man- 
slaughter to which we drew attention earlier.5® The child must 
die “before it has an existence independent of its mother,” other- 
wise the offence will fall within the scope of homicide. We have 
already discussed the uncertainties which surround the question 
of independent existence. The two-way system of alternative 
verdicts for which provision is made in the Act illustrates how 
thoroughly the modern policy of the law has rejected the objec- 
tions to such a system which were constantly voiced in the first 
three-quarters of the last century. 


47 It consisted of words Desart, Phillimore, Dawson of Penn, Hewart, Darling, 
Merrivale and Hanworth. 

4 Parl. Debs. (H.L.) 1928, Vol. 71, 616-21; 742, 846, 870 968, 1057; ibid. 
(H.C.) 1928-9, Vol. 223, 2820; Vol. 224, 609; Vol. 226, 2224; Vol. 227, 1065, 
1884, 2333, 2447. 

3 S. 1 reads “. . . any person who, with intent to destroy the life of a child 
capable of being born alive, by any wilful act causes a child to die before it has 
an existence independent of its mother, shall be guilty of felony, to wit, of child 
destruction, and shall be liable on conviction thereof on indictment to penal 
servitude for life.” A proviso adds that no person is to be found guilty unless it 
is proved that the act was not done in good faith for the purpose only of pre- 
serving the life of the mother. It also provides that evidence that a woman at 
any material time has been pregnant for 28 weeks or more shall be prima facie 
proof that she was pregnant of a child capable of being born alive. 

*° For the cursory way in which English criminal law has dealt with negligent 
acts generally, see R. S. Wright’s Memorandum on the Jamaican Code (B.P.P., 
1871, 61, at p. 10). 
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The felony of Infanticide! is a substantive offence which is not 
dependent upon an indictment of murder but which provides an 
alternative verdict on such an indictment.2 The Act speaks of 
. “an act or omission.” The liability of accessories is not specific- 
ally dealt with in the Act. In the last century strong opinions 
were expressed that they should be subject to the ordinary law 
of murder. 

The appellant in R. v. O'Donoghue (1927), 20 Cr. App. R. 132, 
had been convicted of the murder of her thirty-five days old infant 
and sentenced to death by Talbot, J. This “solemn mockery” 
had been duly followed by a reprieve before the appeal was heard. 
It was admitted that the appellant was “in great distress at the 
time of the birth for some weeks from poverty and malnutrition, 
and had only just obtained employment when she killed the 
child.” The learned Judge had ruled that there was evidence of 
insanity to go to the jury, but none of infanticide. He directed 
that the infant could not be said to be “‘newly-born” within the 
meaning of the Act. In the Court of Criminal Appeal the appel- 
Jant’s counsel strongly contested this ruling. His argument was 
that “between insanity and sanity there is a degree of mental 
derangement which the medical authorities call ‘puerperal’ 
which might appear physically for any period from two to six 
weeks after child-birth” and that it was to meet this condition 
that the statute was designed. He urged that the Judge’s ruling 
went to defeat this intention? Without calling upon Sir Travers 
Humphreys, as he then was, to reply for the Crown, and without 
reserving its judgment for consideration, the Court: dismissed the 
appeal. Lord Hewart, C.J., said that the argument for the defence 
. was “that the real question is, not how many days ago or how 
many weeks ago the child was born, but whether the child which 
is killed is the child from the effects of whose birth the mother 


1 S. 1 (i) reads “ Where a woman by any wilful act or omission causes the death 
of her newly-born child, but at the time of the act or omission she had not fully 
recovered from the eftect of giving birth to such child, and by reason thereof the 
balance of her mind was then disturbed, she shall, notwithstanding that the cir- 
cumstances were such that but for this Act the offence would have amounted to 
murder, be guilty of a felony, to wit of infanticide and may for such offence be 
dealt with and punished as if she had been guilty of the offence of manslaughter of 
such child.” 

* The Act provides that the old system of alternative verdicts on an indict- 
ment for murder is not to be disturbed. On an indictment for infanticide a verdict 
of concealment or of “cruelty” (now s. r of the.Children and Young Persons Act, 
1933) may be returned. 

3 Avory, J., denied the accuracy of a statement in Jervis on Coroners that he 
had held a three weeks old child within the definition. Counsel quoted a ruling 
by Shearman, J., at Reading Assizes that a six weeks old infant was “newly- 
born.” An interesting passage in the argument refers to the questions which 
should be left to the jury; counsel thought the mother’s state of mind should be 
so left, but was more doubtful on the ‘‘newly-burn” issue. 
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accused has not yet recovered at the time of the committing of 
the Act.” He added, “In our opinion to read the section in that 
way is to misread it; it is to eliminate from the section the 
epithet ‘newly-born.’ . . . In order that the conditions of this 
section may be fulfilled, there must be at least three co-existing 
circumstances: first, the child must be the child of that mother ; 

secondly, the child must be her newly-born child; and thirdly, 
at the time of the act or omission she must not have fully recovered 
‘from the effect of giving birth to that child, and by reason thereof, 
` the balance of her mind must then have been disturbed. But it is 
crucial in the matter that while conditions r and 3.are fulfilled, 
condition 2 is also fulfilled and the child is a newly-born child: ° 

_ We do not propose to undertake the task of defining this 
expression ‘newly-born child.’ It is enough for the purposes of 
the present appeal to say that Mr. Justice Talbot made no error 
in law in holding, with reference to a child of more than a calendar 
month of age, that there was no evidence upon which he could 
invite or permit a jury to find that the child was newly-born 
within the meaning of the Statute.” 

Before considering the terms of this judgment, it may be well 
to note the effect it had in R. v. Hale, a case tried at the Old 
Bailey in 1936.4 The victim was three weeks old when it was 
killed by its mother who had also inflicted throat injuries at the 
same time on herself. This was her second child; three weeks 
after the birth of her first child she had developed symptoms 
- bordering on puerperal insanity. After the second birth she again ` 
developed similar symptoms; in fact, a medical witness at the- - 
trial was prepared to say that she was insane at the time of the 
killing and did not know what she was doing. Lord Dawson of 
Penn gave evidence for the defence that she was suffering from 
puerperal insanity. Questioned as to the length of time it takes a 
mother to recover from the conditions of birth, he replied, “I 
should say not less than three weeks, in many cases longer.” 
When questioned on the meaning of the term “newly-born,” he 
said that it had never been defined and added, “ When we study 
the mortality of the early period after birth, we are accustomed to 
fix a month. I believe the Ministry of Health in their statistics 
have also adopted a month.” Humphreys, J., told the jury that 
he was bound by the decision in R. v. O'Donoghue’ and added an ` 
expression of hope that Parliament would soon amend the law 
by defining a “newly-born child” as one under a month old. He 


4 The Times, 22nd July, 1936, P. 13 
5 The report does not indicate Fay his Lordship considered himself bound by a 
decision relating to a child over a month old. 
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suggested that this would meet with the approval of Lord Dawson 
and that “four weeks is a reasonable time having regard to the 
number of illnesses from which children suffer and sometimes die.” 
..He then invited the jury to find Mrs. Hale “guilty but insane,” a 
verdict which would relieve him “of the necessity of having to 
-sentence a person who you may think ought not to be sentenced at 
all for any offence.” The jury dutifully followed this direction 
and Mrs. Hale- was ordered to be detained during His Majesty’s 
pleasure. 

The position, consequently, is that the Courts are placing a 
time-limit on infanticide which they refuse to define, but which 
seems now to be at least under three-weeks after the birth. It is 
- humbly submitted that the judgment of the Court of Criminal 
Appeal not only failed to consider the mischiefs which the Act 
sought to avoid but also that it was unnecessarily narrow even in 
the light of the accepted canons of statutory interpretation. Lord 
Hewart was perlectly right in stressing the three conditions which 
must be satisfied before the statute can operate, but it does not 
follow that these three conditions must be interpreted completely 
independently of each other. His Lordship said that counsel 
would interpret the Act as if the second condition, that imported 
by the words “‘newly-born,” were otiose. With respect, it may be 
urged that his Lordship interpreted the second condition as if the 
vital third condition, the derangement of the mother’s mind con- 
sequent upon the birth, were not mentioned in the Act. The words 
“newly-born”’ should not have been elevated to the status of 
being decisive of the whole scope of the reform. If the reformers of ` 
1922 had desired to place a narrow time-limit on these cases, 
nothing in the world would have been easier than for them to 
- have inserted in the Act a clause to that effect. After tracing the 
whole history of this reform, we cannot believe that the omission 
to do so was inadvertent. The question had been most thoroughly 
discussed in the past and it is difficult to believe that the drafts- 
men of the 1922 Act were totaliy ignorant of these discussions. 
We suspect that they deliberately left the time-limit undefined 
because they never intended that the age of the child should be’ 
the determining factor in deciding whether a case comes within 
_ the scope of the Act; the vitally important matter was the 
mother’s mental derangement post and propter the birth. The 
very fact that the mental disturbance must be consequent upon 
the birth of the victim in itself, in the vast majority of cases, 
places a time-limit on the operation of the Act, but it is not one 
limited to the three weeks or a month of the Court of Criminal 


° The relevance of these illnesses to this subject is not quite clear. 
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Appeal and Mr. Justice Humphreys. Let us recall the words of 
Stephen: ‘‘I do not know that I should wish to limit the time very 
nicely because the effect of childbirth upon a woman’s nerves lasts 
for a considerable time in some cases. I would rather have a little 
indefiniteness in the law than run the risk of an encounter between 
the law and public sentiment.” It is true that he added, “I would 
let the Judges reduce that to such a degree of definiteness as 
circumstances might show to be necessary,” but, we submit, the 
circumstances which he had in mind were not those relating to 
the age of the child but those which normally surround puerperal 
insanity. As the case of Mrs. Hale showed, it may well be three 
weeks before the symptoms of that derangement become apparent. 
We cannot conceive what the circumstances could have been 
which so compelled the Court of Criminal Appeal to give an un- 
reserved judgment to fix a narrow time-limit on the Act. Had the 
Court decided the case on the ground that the particular mother 
involved in it had not been proved to have been suffering from 
derangement attributable to the physical effects of the birth, the 
report of the case suggests that the decision might have been 
justifiable. But that was not done. The Court said what the Act 
does not mean and shirked the task of saying what it does mean < 
and thereby added to the number of the illustrations of the 
judicial process at its worst. The decision is, in effect, an invitation 
to a recurrence of the mischiefs which reformers for sixty years | 
before the Act had attempted to correct; to another divorce 
between law and public opinion, to another failure by juries to 
operate the law properly, to another recourse to the discreditable 
using of alternative verdicts which fail to state the true offences 
committed, to a refusal by Judges to discharge the duty of 
exercising a discretion which has been placed upon them by the 
considered efforts of their own predecessors. 

If we survey the history of the reform, the appropriate title 
for the Act was not the “Infanticide Act” or the “Mentally 
Disturbed Mothers (Protection) Act,” but the “Judges (Protec- l 
tion against the Solemn Mockery) Act.” We need not go back to 
1866, or 1872-4, or 1878-80 to prove this; a reference to the 
debates in the House of Lords in 1908, 1909 and 1922 is sufficient. . 
The really decisive factor in the achievement of the reform was not 
so much the public sympathy for mothers, though that was not a 
factor ignored by such eminent lawyers as Stephen, Loreburn, 
Alverstone, James of Hereford, Phillimore and others, but the 
judicial sentiment against the “solemn mockery” favoured by a 
system which compelled the Judges to pass the death sentence on 
persons in a class of case in which it had not been executed since 
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1849. The main argument advanced time and again by the 
Judges who played so prominent a part in obtaining its enactment 
was that it would reduce the opportunities for the staging of the 
“solemn mockery,” so distasteful to the Judges themselves and 
so disgracefully tending to bring into disregard the most solemn 
and awful function which a Judge can be called upon to discharge. 
The Court of Appeal in 1927 limited as narrowly as it could, with- 
out making the Act totally meaningless, the possibilities for the 
exclusion of the “solemn mockery.” The decade which saw pub- 
lished an attack on the “new despotism” of executive discretion 
also witnessed in R. v. O'Donoghue a judicial surrender of part of 
a newly-created extension-of judicial discretion back again to the 
Home Office and its executive discretion. The “solemn mockery” 
in the case of Mrs. O’Donoghue was as solemn and as much of a 
mockery as ever. Mrs. Hale escaped it by a recourse to the 

“Guilty but insane” verdict, a verdict which cannot always be 
appropriate in cases of puerperal insanity, and which may also 
be used for substituting executive for judicial discretion. 

Why this refusal to shoulder a limited discretion by the Judges? 
The Act of 1922 does not ask them to exempt-from all punishment 
all mothers who kill their children whilst suffering from the after- 
effects of child-birth; it only asks them to exercise a discretion 

`- ina very limited number of cases to exempt mothers from capital 

- sentence. The Home Office habitually for almost a century has 

reprieved a much wider class of mothers than can possibly be 

- covered by the Act. Neither their own, nor the public, interest — 
seems to warrant a narrow view being taken of the Act by the 

' Judges. 

` - To accept Mr. Justice Humphreys’s suggestion of reform, in 

vour view, would be a retrograde step, a mere ratification of the 

decision in R. v. O’ Donoghue. Two comments may be made on his 
Lordship’s remark that his view would probably command the 
support of Lord Dawson because of his evidence in R. v. Hale. 
The first is that the statistical practices of the medical profession 
and of the Ministry of Health are quite irrelevant to the subject of 
the reform of this part of the law. Secondly, we refuse to believe 
that Lord Dawson would support the suggestion. He was not 
sufficiently examined as to his views on the matter to justify the 
use that was made of his reply to an incidental question. The 
‘really relevant remark which he made, and to which no attention 
was drawn by his Lordship, was that it takes a mother three 
weeks to recover from child-birth and “in many cases longer.” 
If, as in this case, it took three weeks for the symptoms of the 
. disease to appear after the birth of the first child, we cannot 
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believe that Lord Dawson would approve a “reform” which puts 
a mother outside the scope of the Act almost before she can be 
proved to have been within it! -The antecedent judicial pre- 
cedent is often a very inadequate source of information on the 
circumstances which conditioned the statement of a rule of law 
contained in.it, but it is infinitely preferable as a starting-point for 
a new interpretation or for the reform of the law to an irrelevant 
medical-or statistical “precedent.” 

The least possible measure of reform which can be worthy of 
the reform efforts of 1866 to 1936, or in accord with current in- 
formed public opinion, must be one which recognises once more the ~ 
principle- that the derangement of the mother consequent upon 
the child-birth is to be the dominant consideration and not the 
; age of the child. This could be done either by removing the words 

“newly-born”’ entirely from the 1922 Act or else by putting into 
that Act a defined time-limit, such as the one year of Lord Lore- 
burn’s proposal in 1908, which will be sufficiently wide to cover 
the great majority of cases of puerperal insanity. The retention of 
the mental-derangement condition in the reform measure would — 
be a sufficient bar against any abuse of it. The “guilty but in- — 
sane” verdict would still be possible in cases where the mothers 
are definitely insane and their detention in a criminal lunatic 
asylum is desirable in their own and in the public interest. What- 
ever the theory of lawyers may be about that verdict, it does carry 
a stigma which makes its use in other cases unjust and un- 
desirable. The mitigated sentence, or the release conditional on 
supervision, and/or institutional treatment could be used in 
proper cases. 

That these suggestions only give a very moderate expression 
to the demands of reformers is evident from the terms of the 


Infanticide Bill, 1936, which proposed to extend the law in two °. 


directions. It would allow the killing of infants up to the age of 
eight years to be exempted from capital sentences and would 
accept the reform mooted by Lord Ashbourne in 1909 of acceding 
the mitigating operation of provocation to a mother’s mental 
stress consequent upon “distress and despair arising from solici- 


tude for her child or extreme poverty or other causes.” The z 


promoters of this Bill probably proceeded on the principle that 
“to him who asks much shall something be given,” though they 
were not asking for much more than that-the discretion com- 
monly exercised by the Home Office should be transferred to the 
Judges, so that mercy could be shown 7 the sentence and not - 
after it. The disturbance surrounding the Abdication killed this 

infant Bill when it was ‘‘newly-born.”’ 
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The need for reform is clear. Can it not come through the Law 
Revision Committee, to which no part of the criminal Jaw, that 
living repository of antiquated rules, has yet been referred? The 
whole law relating to offences against the person needs revision, 
from the felony of murder downwards. We have referred to some 
sections of the law of murder, manslaughter, concealment of birth 
and infanticide which are unsatisfactory, and many other matters 
_ could be added to the list. The task of reform cannot be satis- 

_ factorily discharged in a piecemeal way. As the present confused 
state of the law relating to motoring offences shows, the satis- 
factory definition of one offence frequently depends on the 
definition of some other offence in the same category. 

The amount of material which reformers of the criminal law 
could use is very considerable. In this article we have produced 
a summary of the relevant Parliamentary Papers relating to a 
comparatively narrow subject not only to give the background of 


` our subject but also to indicate what a store-house of information 


those papers are on projects of reform. Much of the historical 
material may now be antiquated; much of it is not. The archi- 
tects of the future structure of the law will obviously pay great 
attention to the merits and demerits of our present edifice and to 
- present and future needs; they can also learn from the multitude 
of unused plans projected by eminent architects of the past, 
particularly as their rejection frequently resulted not from any 
real consideration of their .worth but from irrelevant and 
extraneous circumstances. 
. D. SEABORNE DAVIES 


London School of Economics and 
l Political Science 


Note—The view advanced in the text is supported by the publication of the 
terms of the Infanticide Bill introduced into the House of Lords by Lord 
Dawson on 21st December, 1937. Its main provision is that a verdict of 
infanticide may be returned where a mentally-disturbed mother kills her child 
and the child is not over the age of twelve months. (The Times, 22nd December, 
1937; do., 23rd December, p. 7.) 
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SOME REFLECTIONS UPON THE 
FINANCE ACT, 1937 


NE has perhaps to go back to the famous Lloyd George 


Budget of 1909 to find a parallel to the outburst of bitter 


criticism which, after the first flush of enthusiasm, greeted 
the new tax—the National Defence Contribution—proposed by 
the present Prime Minister in his budget speech of 1937; there 
was, however, this difference that this novel tax, in its original 
form, was anathematized not only by the Opposition but also by 
the great majority of the Government’s supporters who, after it 
had been reshaped once’in the interval between the budget speech 
_and the introduction of the Finance Bill, forced its withdrawal and 
the substitution of a tax, albeit called by the same name, which 
was entirely different both in its principles and in its scope. 

The aim of the original National Defence Contribution was to 
exact from those concerns, which were making exceptional profits 
owing to the Government’s huge rearmament programme, a 
special tribute towards the cost thereof; it was considered that 
where higher profits were being made these could be reasonably 
considered as the result, directly or indirectly, of rearmament. 

The scheme of the original N.D.C. (to use a useful nomen- 
clature) imposed a tax by way of varying percentages of the excess 
of the profits made in any period ended after 1936 over the average 
of those earned in the standard years. At the option of the tax- 
payer he could select any two of the years 1933, 1934, and 1935 
or any three of those years and 1936 as the standard years; 
where a business was commenced between January, 1933, and 
December, 1936, the standard years were shortened accordingly, 
but for all businesses begun after 1936, there was to be only one 
standard of profits, viz. a percentage of the capital employed in 
the business, normally 6 per cent in the case of companies—by 
a concession the minimum capital could be taken at a notional 
figure of £25,000 in order to benefit the smaller businesses. The 
tax was to be a percentage varying according not only as the 
profits made in any accounting period were more or less than a 
percentage of the capital employed in the business but also 
according as the profits in the standard years exceeded or not 
this same percentage. Since the proposal was completely abandoned 
it would hardly serve any useful purpose to analyse its provisions 
in greater detail. 

The tax was attacked as unduly complicated, inequitable as 
between different businesses, crushing all enterprise and new 


March, 1938 MODERN LAW REVIEW 289 





businesses and productive of the greatest uncertainty—it was 
thus claimed that it offended against three of Adam Smith’s four 
canons of taxation; the number of concerns coming under review 
was estimated at 35,000 and the probable yield at £11,000,000. 
“Big Business,” while recognising the need for extra revenue 
rebelled against the penalising of energy and enterprise and the 
singling out of exceptionally increased profits terming the tax in 
effect one on “recovery of trade”! One had the strange spectacle 
of magnanimity in business—concerns which were not affected 
by the original N.D.C. stood by the side of their hard-hit brethren 
and offered, if the Chancellor would only withdraw the tax, to 
accept one with nearly double the yield but affecting all businesses 
whether or not they were making abnormal profits. Such mag- 
nanimity and apparent generosity was too much for the Chancellor 
especially as the tax was assailed from all sides both in politics and 
business—he withdrew it and substituted the present N.D.C. 
with a minimum yield of £25,000,000; he could not, however, 
refrain from commenting on the hysteria of the business world at 
the.1dea that a tax of £11,000,000 on the total profits of industry 
which exceeded £500,000,000 could be so fearful as completely to 
crush all enterprise. 

The objections to the tax were obvious; in the case of every 
concern possibly liable, an exact computation of its capital would 
be necessary (for Excess Profits Duty this had only been necessary 
in the comparatively few cases where a profits standard was not 
employed); the computations would be extremely involved and 
complicated and it would need a large staff to work the tax with 
its comparatively trifling yield of {11,000,000 and indubitably the 
tax would cause a maximum disturbance of business and trade 
while the concerns involved were but few. 

These objections do not seem wholly to account for the intense 
opposition offered by “ Big Business” and their willingness to pay 
more than double if the tax were spread more evenly. One may 
conjecture that the real cause of their opposition was the sug- 
gestion that, if a concern made more than 16 per cent of its capital, 
it was profiteering and also a rooted objection to any computation 
of capital which revived memories of the abortive Capital Levy of 
IgIg and which might be very useful to a future Socialist govern- 
ment; moreover, unlike a tax on the profits of all businesses, the 
original N.D.C. could not be passed on to the consumer (thus 
adding to the cost of living) since it was a tax on selected concerns 
and thus in effect a tax on monopoly. This makes the Socialist 
objection to the N.D.C. in its original form the more extra- 
ordinary—Mr. Attlee, M.P., actually thanked the Prime Minister 
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for “ adopting the proposals made from the Opposition side of the 
House to abandon this ill-advised experiment and to raise a larger 
sum by a better method”—comment seems superfluous! 

In introducing the N.D.C. in its final form, the Chancellor 
refused to consider a general increase in the rate of income tax, 
since the basic conception of the National Defence Contribution 
both in its old and in its new form was that it was to be a tax on 
industry which as a whole was definitely benefiting from the 
revival in trade due directly or indirectly to rearmament. The 
new tax is a flat rate of 5 per cent on the profits of all corporate 
bodies and of 4 per cent on those of other persons; it was imposed 
on the profits of all businesses, including investment and property 
owning companies, carried on in this country or carried on any- 
where by persons ordinarily resident in this country—businesses 
‘making less than £2,000 are not chargeable while the same allow- 
ance as in the original N.D.C. is made for small businesses, viz. 
one-fifth of the difference between {12,000 and the actual profits of 
the accounting period. Statutory undertakings, i.e. those whose 
dividends were limited by legislative enactment, are not liable to 
the tax; it is difficult to see why they should be exempt and yet 
concerns which are making no greater profit than before as a result 
of the national emergency are liable. l 

The new N.D.C. only charges profits made after rst April, 1937, 
as contrasted with those made after ist January last in the 
original proposals; the profits are to be computed generally on 
the same lines as for income tax but with an allowance for annual 
interest, etc., and the exclusion of investment income apart from 
the annual value of business property. It includes the profits of all 
businesses whether or not they are assessable. under Schedule D 
for Income Tax, i.e. agriculture, building societies, investment 
companies, etc., are brought within its scope. In the case of private 
companies controlled by their directors, the amount of the re- 
muneration is restricted to 15 per cent of the profits with a mini- 
mum allowance of £1,500 and a maximum one of £15,000; in- 
dividuals and firms can claim this allowance but they are then to 
be taxed at the higher rate of 5 per cent. There are complicated 
provisions by which losses for the previous six years, which could . 
be carried forward for the purposes of income tax, can also be 
deducted from the profits chargeable to N.D.C. as can also the 
accumulated and unexhausted income tax allowances for wear 
and tear—these latter provisions are intended for the special 
benefit of shipowners while the carry forward of losses is to meet 
the position of those industries just emerging from a period of 
prolonged depression. Finally the tax is to run only for five years 
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from April, 1937, thus coinciding with the period of the re- 
armament programme—no Parliament is bound by the laws 
passed by its predecessor and one does not have to be a prophet to 
forecast that the tax will last as long as the Government needs 
_ money. . 
From the economic point of view the chief criticism of the 
new N.D.C. is that being a tax on the profits of all businesses it 
- can easily be passed on to the consumer and thus increase the 
- already steadily mounting cost of living. As businesses directly 
benefiting from rearmament are taxed only at the same rate as 
- other businesses the original intention to stop profiteering out of 
the urgent necessities of the State has been rendered abortive. 
There are also loopholes for evasion of which the unpatriotic 
business concern will no doubt readily avail itself; it would hardly 
be fitting to direct attention to these but attention must be called 
to a casus omissus so obvious that it almost stands out and strikes 
the least observant. Corporate bodies, by forming subsidiary 
companies, can reduce their liability since each subsidiary will be 
‘treated as a separate entity entitled to its own relief where its 
profits are less than £12,000—it is true that a principal company 
and its subsidiaries can be treated as one business for N.D.C. but 
this is only at the taxpayer's option! One may expect to see in 
the next Finance Act remedial provisions giving the Revenue a 
similar option and thus closing this gap in the scheme of taxation. 
In many ways the new N.D.C. is reminiscent of the Corpora- 
tion Profits Tax imposed by the Finance Act, 1920; this latter 
tax, however, only concerned the profits of corporate bodies and 
included within its scope the whole of their income whether from 
business or from investments. Apart from minor differences in 
the mode of computation, there was in the case of C.P.T. a special 
provision intended to benefit the ordinary shareholder on whom 
the whole burden of N.D.C. of course falls; the charge upon a 
company for the purposes of C.P.T. was not to exceed Io per cent 
of the profits after deducting, inter alia, preference and other 
similar dividends at a fixed rate and not fluctuating according to 
the profits—the Chancellor refused to allow a similar relief in 
calculating the tax payable under the N.D.C. provisions in their 
final form. 
The furore caused by the N.D.C. enabled the remaining pro- 
visions of the Finance Act, 1937, to become law with but little 
- controversy; we may notice certain amendments to the tariff 
dues, the repeal of the manservant duty and, much more interest- 
ing, the exemption from death duties granted in the case of land 
indefeasibly given, subject to certain life interests, to the 
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“National Trust”; this will undoubtedly have the effect of 
withholding more beauty spots from the devouring maw of the 
speculative builder. 

In the realm of income tax one must notice provisions intended 
to stop up further gaps in the Surtax left open despite the stringent 
provisions of last year’s Act in this respect. Avoidance of Surtax 
by “bond-washing,” i.e. the sale of securities cum-div. with 
a contemporaneous contract to buy them back ex-div. whereby 
the dividend does not become the taxable income of the bene- 
ficial owner, is prevented. The formation of so-called “one-man ” 
companies as a means of avoiding Surtax will as a result of the 
Act become even less profitable; by means of some exceedingly 
complicated provisions, so obscure as to be almost unintelligible, 
it will not be possible to escape Surtax by forming subsidiary 
companies nor by omitting to make up the accounts of the com- 
pany, while, in the case of “one-man” investment companies, 
the attribution of income to individuals for Surtax purposes may 
be made according to the respective rights of the members of the 
company on a winding-up as well as to their rights to a distribution 
of the income. ) 

In introducing the 1936 Budget, the then Chancellor threat- 
ened, if legal evasion of Surtax proceeded on the scale of the last 
several years, to stop up further loopholes retrospectively; this 
threat was made good as regards the last above-mentioned pro- 
vision and one witnessed the usual objection to retrospective 
legislation, viz. that the taxpayer might arrange his affairs in 
accordance with the existing law only to find that his efforts to 
escape the burdens applicable to his wealth and to throw them on 
the general body of taxpayers had been in vain. 

The province of a critic is not only to point out existing 
anomalies but also to suggest remedies; in the case of legal 
avoidance of taxation, it has always seemed to the writer un- 
fortunate that the highest legal authorities have tended to 
encourage the idea that there is nothing morally wrong in the 
wealthy reducing their liability to tax by subterfuges within the 
four corners of the law: cf. Lord Sumner in Levene v. Inland 
Revenue Commissioners, [1928] A.C. 217: “They incur no legal 
penalties and strictly speaking no moral censure if, having con- 
sidered the lines drawn by the Legislature for the imposition of 
taxes, they make it their business to walk outside them”; and 
Lord Tomlin in Duke of Westminster v. Inland Revenue (1934), 
51 T.L.R. 467; 19 T.C. 490, who said: “Every man is entitled 
if he can to order his affairs so that the tax attaching under the 
appropriate acts is less than it otherwise would be.” As soon as 
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the Legislature stops up one loophole, the specialist in tax evasion 
discovers another, and so the process goes on with its interminable 
complication and almost unintelligible remedial clauses. Surely 
the time has come for the insertion of an all-embracing provision 
in the Surtax code, somewhat on the lines adopted for the pur- 
poses of the Excess Profits Duty and National Defence Contribu- 
tion, to the effect that “no regard shall be had to any transaction 
or operation of any nature if and so far as it appears that the 
transaction or operation has artificially reduced or would arti- 
ficially reduce the total income of an individual”; this would 
leave the matter at large for the Appeal Commissioners to regard 
or disregard all the complicated manceuvres adopted to evade 
payment of Surtax. 

It should be a canon of taxation that as between one taxpayer 
and another the same tax should be exacted for the same income 
regardless of the source thereof; owing to technical rules of charge 

‘which have come down almost unchanged since 1842, in many 
instances, receipts of an income nature from the ownership of land 
escape taxation. We may instance as examples firstly the case of 
buildings which are unoccupied or in the course of erection; if a 
rent is paid the recipient thereof cannot be charged by deduction 
or otherwise since the property from which the rent issues cannot 
be assessed——this results in a considerable loss of duty especially 
as regards rents payable under building agreements. Secondly 
by reason of rents of a number of properties being included in one 
lease and the total rent exceeding the aggregate of the annual 
values of the individual properties, the excess may be com- 
pletely without the scope of the taxing acts (see Whelan-v. Leney 
& Co. Lid., [1930] A.C. 432 and comments thereon in M.L.R., 
Vol. 1, p. 82); another instance is where the owners of the surface 
recelve in addition to the surface rent a fixed rent and royalty 
from the person working minerals under the surface—this latter 
rent is not-taxable (Elliott v. Burn, [1935] A.C. 84). Finally, 
` attention must be called to that not infrequent case where the 
_ lessor, immediate or otherwise, of property receives a rent con- 
siderably in excess of the current annual value which latter figure 
is, of course, the notional basis of assessment : examples are the 
exorbitant rents paid by brewers to obtain possession of tied 
houses (see incidentally Robinson Bros. v. Houghton, etc., Assess- 
ment Committee, [1937] 2 All E.R. 298, discussed M.L.R., Vol. 1, p. 
164), and those cases where under an old lease a rent is payable far 
in excess of the present-day value of the property—such excess 
rents cannot be charged to income tax owing to the artificial 
basis of assessment and yet they are just as much income, in the 
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true sense of the word, as s that derived by the investor in soir 
mortgages and the like. 

In order that all income may be taxed irrespective of its source, 
a provision seems needed whereby income arising from the owner- 
ship of land in excess of that notionally assessed under Schedule A 
should be liable to assessment by some all-embracing clause on the 
lines of Case VI, Schedule D, the so-called “sweeping up” clause 
for profits chargeable under that schedule; the anomaly is in part 
due to the system of classification of income according to sources 
which are put in watertight compartments so that income not 
strictly chargeable under any one schedule is not chargeable at all. 

The good luck of farmers in the matter of taxation is notorious; 
not only are their lands entirely exempt from rating but their 
income is not assessed at its actual figure but at a purely notional 
one, equivalent to the rent paid or the annual value of their lands. 
The farmer has moreover the option of paying on his actual profits 
in any year but the State cannot charge him, in any circumstances, 
on more than the rent or annual value even though his profits may 
be, and often are, very considerably in excess thereof. There are 
also other anomalies arising from the artificial nature of the 
assessment of income arising from land; if profits can be ascribed 
in any way to the occupation of land, they are charged only 
according to the annual value thereof, cf. Inland Revenue v. 
Melross, [1935] S.C. 812, as regards a silver fox farm, and Lord 
Glanely v. Wightman (1932), 146 L.T. 474; 48 T.L.R. 213, where 
the House of Lords held that profits from stallion fees amounting 
to very considerable sums were inseparably connected with the 
occupation of land. When one considers the huge subsidies that 
are being lavished on agriculture it does not seem unreasonable 
that the State should require, in return, its share of the profits of — 
agriculture computed on the same lines as those normally applic- 
able to any other source of income, viz. the actual profits made. 

One final anomaly may be referred to though its remedy would 
hardly appear to be by way of amendment of the income tax law. 
A British company, i.e. one incorporated in the United Kingdom, 
whose sole residence is abroad and which does not carry on any 
trade in this country, does not come within the scope of the income 
tax law (Todd v. Egyptian Delia Land and Investment Co. Lid., 
` [x929] A.C. 1)—this is quite proper because the whole basis of our’ 
taxation of income is either that the source of income shall be . 
situate, either physically or notionally, in this country or else that 
the taxpayer shall be resident here. Individual shareholders of such 
companies who are resident here pay income tax on their dividends 
. but so do they as regards those arising from foreign companies. 


bes, ter 
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There seems something amiss that a company enjoying a British 


registration: and consequently the protection of this-country by 
reason of its incorporation here should yét—apart from the initial 


_ stamp duty payable on its capital—contribute nothing towards the 


cost of such protection. It must be of material advantage to such 
a company to retain British registration and not avail itself of 
incorporation abroad and a case certainly seems made out for the 
imposition of a special annual contribution from such companies 


-either according to their capital or to their income. The protection 


of the British Government is in these days of alarm certainly 


-- worth something and such a tax is therefore hardly likely to cause 
-` reincorporation abroad, while it is difficult to see how the resources 

-öf the country would in any way be affected if such a company no 
_ longer availed itself of British registration. 


-~ 


A. FARNSWORTH. 
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FREEDOM OF TESTATION 
THE INHERITANCE (FAMILY PROVISION) BILL 
The Social and Legal Consequences of the Bill 


(1) Validity of unrestricted testation and inheritance 


The Inheritance (Family Provision) Bill is a measure of considerable 
social interest. The broadest issue involved is the social and ethical validity 
of inheritance itself. This implies two claims: the right of free testation ` 
and the unrestricted right to take by way of inheritance. It has often 
been said, and some opponents of the Bill still assert, that free testation 
is a “natural right’’—a necessary incident of property (e.g. Locke)—but 
this is now untenable with the recognition that private property is also a 
function of society and should not be employed to the detriment of its 
interests (e.g. Mill, Principles, Vol. I, Bk. II, Chap. II; Laski, Grammar of 
Politics, p. 187, 52-6). Direct legal expression has been given to this 
more recent view in the Continental law relating to abus de droit, sect. 1 
of the Soviet Code, and the doctrine sic uteve tuo ut alienum non laedas, 
which is the basis of much of the English law of tort. The ethical claim to 
inheritance rests largely upon that stock picture of anguish, the starving 
widow and her brood of orphans. But, as a rule, starving widows were 
the wives of penniless husbands, and the average age of the “orphan” 
who inherits under his parent’s will is about forty. As Mill points out, 
the only morally justifiable claim which a child has against its parent is 
to education and training which will fit it for a successful life. The Inheri- 
tance Bill to some extent recognises this narrower claim, since its provisions 
operate not in favour of all sons, but only those who are minors or are 
through mental or physical incapacity unable to earn a living. 

The economic objections to unrestricted inheritance are obvious. It 
has been a dominant factor in the evolution of extravagantly unequal 
incomes and a class society (“there is a continuous hereditary transmission 
of inequality of income....’’ Cannan, Wealth, p. 208), and in the en- 
couragement of idleness on the part of beneficiaries. According to Taussig 
(Principles, Vol. II, p. 249) the right of free testation is a necessary condi- 
tion for the production and growth of capital, since domestic affection 
and . family ambition are the motives substantially responsible for the 
accumulation of wealth. But during 1923-5 of those testators who left 
£100,000 or more, 33 per cent had no surviving child and 23 per cent ' 
neither spouse nor children. In fact, the elimination of these incentives 
would not necessarily result in a dearth of new capital. A vast proportion 
of the capital of this country is represented by the undistributed profits 
of companies. Further, the State itself often provides new capital from 
taxation. 


(2) The consequences of restrictions on testation 


If the arguments in favour of free testation and inheritance are unsound, 
the question naturally arises whether restricted freedom would ensure more 
desirable consequences. Wedgwood (The Economics of Inheritance, 1929) 
and Dalton (Inequality of Income, 1925), among others, have examined 
the social effects of limited testamentary power as compared with complete 
freedom. It should be noted that both were concerned with the system, 
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‘which prevails throughout almost the whole world, of giving fixed por- 
tions to surviving spouses and children, and, sometimes, other relatives. 
(For convenience this principle will be referred to as legitim.) The Inheri- 
tance Bill does not propose to initiate this system; it would substitute a 
method, resembling the Roman Querela inofficiosi testamenti, by which 
the Court where it thinks fit could confer a share of the estate upon certain 
applicants. . 

(a) Inequality of wealth. It is sometimes said (e.g. Rignano and Stamp, 
The Social Significance of Death Duties) that legitim produces less inequality 
ot wealth. De Tocqueville (Democratie en Amerique) wrote that under the 
“incessant activity” of legitim “the bulwarks of the influence of wealth 
‘are ground down to the fine and shifting sand which is the basis of demo- 
cracy.” This, however, is untrue, since the families of the rich tend to be 
very small, and an only son may inherit from both his parents and his 
childless relatives. The difference between free testation and legitim with 
. respect to the inequality of income has been much exaggerated. Even if 
legitim were less favourable to the concentration of wealth, it would do 
nothing to break down the barriers of class, since the diffusive effect will 
make itself felt only within the class which already owns the property. 
The most that a rigid observance of legitim can achieve is the prevention 
of enhanced inequality of inherited wealth, that is to say, if it does nothing 
to secure greater equality, it also does nothing to promote further 
inequality. 

(b) Production. Sidgwick (Principles of Political Economy) has said 
that free testation reduces work and saving by beneficiaries, and legitim 
has the same effect on testators. It is true that if fortunes are large or 
inherited at an early age, legitim will certainly encourage idleness, but it 
should be remembered that the birthrate of the rich is usually low. 
Where the birthrate is higher, this according to De Tocqueville, will often 
induce a testator to sell his property in his lifetime, since he will not wish 
_ to see his business carved into numerous shares. This factor, coupled with 
the alleged diffusive effect on wealth, led him to conclude that legitim 
must result in slackened production and the decrease of wealth. The 
fallacy, as Wedgwood points out, is in the assumption that the total 
property in a community will remain the same as population increases. 
De Tocqueville was thinking of land, and actually if population does 
increase, children must inherit less land than their fathers. It is quite 
true that in some agricultural communities in which the compulsory 
distribution of property prevails land tends to be so subdivided that, in 
the words of a critic of the Bill, holdings resemble Euclidean lines, having 
length without breadth. Even if De Tocqueville’ s assumption is accepted, 
the value pey acre of whatever land is available will appreciate and, of 
course, his argument will not apply to other forms of wealth. In most 
agricultural communities, however, legitim has a very discouraging effect 
on the birthrate, so that the process of subdivision is considerably 
retarded (e.g. Gotland, in Sweden). Here again, then, the effect of legitim 
is not pronounced. 

(c) Charitable bequests. It would appear at first sight that legitim 
must reduce the number and extent of bequests outside the family. 
Actually, even in England very little is left in this way. Wedgwood has 
calculated that less than 64 per cent of the total property disposed of by 
will is bequeathed away from the family, and this figure covers both 
charitable and non-charitable gifts. “In England, whoever leaves anything 
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beyond trifling legacies for public or beneficent objects, when he has near 
relatives living, does so at the risk of being declared insane by a jury 
after his death, or at least of having the property wasted in a Chancery 
suit to set aside the will’ (Mill). In France about 54 per cent of the 
property left by will is diverted from the testator’s family. Legitim, 
therefore, appears not to have had an unduly restrictive effect on charitable 
bequests, and in any case gifts to charity are usually made by testators 
who, having no descendants or near relatives, are not impeded by legitim 
in the free disposition of their property. 

One may fairly conclude with Dalton that “‘no important reduction of 
inequality, or other incidental advantage, is to be anticipated from the 
adoption in this country of the legitim in its ordinary European form.” If 
the socialand economic consequences of legitim are negligible, it is reasonable 
to suppose that the effects of the system proposed by the Bill will be even 
less noticeable. This is particularly true with respect to production and 
inequality, since maintenance is payable only from income where the 
estate is over £2,000. It may be paid from capital where the estate is less 
than that sum, but not where this would necessitate a realisation that 
would be improvident having regard to the interests of dependants and 
anyone named as-a beneficiary by the will. On the other hand, since the 
income payable under the Bill may be up to two-thirds of the total income 
from the estate, this may deter anyone to whom a business, farm or prac- 
tice is given by the will from using his best endeavours in its management. 


(3) Judicial description and fixed portions 


It is usual to consider one’s own system of law as natural and normal, 
and for-that reason most English lawyers consider freedom of testation 
as the necessary and usual incident of ownership. Apart even from 
curtesy and dower, this freedom is not an ancient doctrine of our law. It 
is, moreover, the product of historical accident. (Keeton and Gower, 
Freedom of Testation in English Law, Iowa, L.R. XX, 326.) Before the 
establishment of the use there was no power to devise land, and this at 
one time was quite clearly for the protection of the tenant’s offspring. 
With respect to chattels there was no power of free testation until some time 
in the fourteenth century. If there was a surviving wife she was entitled 
to one-third; if a wife and children she took one-third and the children 
among them another third. This principle survived in Wales until 1696, 
in London until 1724, and apparently in Chester until 1925. It is, of course, 
a subsisting feature of the present law of Scotland. 

In recent years there has been a movement afoot to introduce limita- 
tions on testation in favour of the testator’s family. Viscount Astor in 
1928 moved that an inquiry be conducted into the desirability of such a 
measure. Viscount Haldane, the Lord Chancellor (Lord Hailsham), Lord 
Merrivale and Lord Buckmaster spoke against the motion, Lord Buck- 
master on the ground that any law of this kind was a mere tinkering 
with the problem, the real solution being the evolution of true economic 
independence for women. (A view since expressed in the House of Com- 
mons by Mr. Gallacher.) At the last census less than Io per cent of the 
women of this country were supporting themselves by their own efforts. 
The motion was withdrawn. In 1931 a Joint Select Committee reported 
against the advisability of introducing legitim, although it expressed a 
cautious tepid preference for a discretionary method. In 1934 a Bill based 
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upon this recommendation faded out after the Committee stage. The 
1937 Bill is an attempt to resuscitate it, and looks more likely to succeed 
than its predecessors. 

English law in its present insistence on free testation is in marked 
disharmony with most other legal systems. An analysis of De Bourbousson 
(Du Mariage, des Regimes Matrimoniaux, des Successions, 1934) reveals 
that of the twenty-eight systems there compiled (exclusive of the U.S.A.), 
twenty-three contain restrictions on testation. The recalcitrants apart 
from Great Britain are Japan, Peru, Sweden and Turkey. (It has been 
assumed that the author’s silence on the topic indicated the absence of 
restrictions.) This summary refers only to restrictions in the nature of 
legitim, and takes no account of curtesy and dower, community of goods, 
` dotal property, “homestead” rights, etc., which also operate to limit free 
testation. In the United States eight States apparently provide portions 
for dependants, although almost all of the forty-nine jurisdictions have 
adopted restrictions in one or more of the other forms. The significant 
feature of the thirty-one systems which limit free testation is that twenty- 
‘nine of them provide fixed portions for certain beneficiaries (although 
_ there is no uniformity in their selection). Only the State of Maine gives 
the judge an unhampered discretion to allot part of the testator’s estate 
to certain named applicants. Massachusetts confers a similar but much 
_ more limited discretion upon the courts. The discretionary method does, 
however, exist in a few other systems not noted by De Bourbousson 
New Zealand, some of the Australian States, and some of the Canadian 
Provinces. _ 

The overwhelming preponderance in favour of fixed portions raises a 
serious doubt whether legitim is not to be preferred to judicial discretion. 
It has been suggested that the social effects of a discretionary principle 
would be even less than the slight effects of legitim. There is, however, one 
consequence of the proposed method which is absent in the case of legitim. 
It has been strenuously argued in opposition to the Bill that it will operate 
as licence to litigate, and since it is rare to find anyone who is satisfied with 
what he gets under the will of a relative, we may expect a glut of unpleasant 
actions. Estates will be drained in legal costs. Moreover, it will be diffi- 
cult iri these actions to ascertain the reasons why the testator disinherited 
a particular dependant, since he is unlikely to place on record the unhappy 
circumstance which led to such drastic action. This argument has probably 
received more attention than it deserves. It should be noted (i) that the 
discretion which the Court possesses under sect. 171 of the Law of Property 
Act to alter a lunatic’s will is usually exercised in Chambers; (ii) that any 
provision in the nature of that proposed in the Bill will deter testators from 
making unjust and therefore ineffective testamentary provisions; (iii) 
that it is no criticism of a new remedy that experience subsequently con- 
firms its necessity. Quite apart from these theoretical considerations, the 
argument appears unsound in the light. of the experience of those parts 
of the Empire where the discretionary principle is applied. In the last 
five years the average number of wills proved per year in New Zealand 
has been 4,396, and the average number of those contested under sect. 33 
of the Family Protection Act, 1908, has been 77. The proportion of con- 
tested wills is therefore about 1-75 per cent of the total number. It isa 
little difficult to estimate the possible number of complaints against wills 
which would be litigated in this country. The proposed remedy would 
not affect the very rich, for whose provision marriage settlements are 
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` usually made, nor the very poor, for whose benefit Widows’ and Orphans’ 
Contributory Pensions Schemes exist. It is likely to apply mainly to 
fortunes of a few thousand pounds. This view is supported by a newspaper 
inquiry conducted by the National Union of Societies for Equal Citizen- 
ship. (See 1931 Committee’s Report of Evidence, p. 2.) Daniels and 
Campion (The Distribution of National Capital) have calculated the number 
of estates (testate and intestate) passing at death in Great Britian during 
the years 1924-1934. The average number per year is as follows— 


Over {100 . ‘ ‘ . 122,643 
£100-£1,000 . : , - 77,913 
£1,000-£10,000 . . ; . 36,885 
Over {10,000 . ‘ ‘ . 7,844 


According to Wedgwood the proportion of all decedents dying in 1924-5 
at the age of 25 or over was as follows— 


Under {100 . 73°8 of all decedents owning 4%-of the total property 

£100-£1,000 5  SO78 as 4 ” ” 6:2% n» ” n 
£1,000-£5,000 ' 6-40 ”» n ” IpI% » OF n ” 
£5,000-£10,000 . I°4I p» ” ” 100% ”» o» n » 
£10,000-£25,000 a I'00 a) 3? ” bE 15:6% » 3 33 3} 
£25,000-£50,000 ' *34 n» ” ” 11-8% Ty) ” ” 
Sy Nate nite ' IS » o» ” ” 99% » ” ” ” 

ver £100,000 . "L102 yy y ” n” 28-4% no” ” » o’ 


When coupled with Wedgwood’s calculation that only 64 per cent of the 
property left by will is given outside the testator’s family, and the experi- 
ence of New Zealand, these figures do not indicate any alarming increase 
in litigation. This prediction is supported by the evidence of the Public 
Trustee before the 1931 Committee. He stated that the number of 
capricious wills passing through his office was negligible. It is safe to 
assume that the number outside was smaller. It should also be noted 
that more than half of the wills with which the Public Trustee Office deals 
relate to estates of £5,000 or less. 

On the whole then no very startling consequences are to be anticipated - 
should the Bill become law. There will be a little more litigation, a few 
more promiscuous unions (since daughters and spouses are not to benefit 
on marriage or remarriage), and a few more dispositions inter vivos with a 
consequent loss to the Treasury. 


(4) Some legal criticisms of the Bill 


(a) One objection to the Bill is that it represents a reactionary attitude 
in its treatment of the sexes. It is contrary to the spirit of equality between 
the sexes reflected in such recent measures as the Sex (Disqualification 
Removal) Act and the Law Reform (Married Women and Joint Tort- 
feasors) Act. It does not distinguish between surviving spouses as poten- 
tial beneficiaries—although in practice this is discriminatory since from 
three-fifths to two-thirds of the property of this country is owned by 
men—but it does distinguish between sons and daughters. All unmarried 
daughters are to benefit, whether minors or not, whereas sons are not within 
the scope of the reform unless they are infants or disabled from earning a 
living. Apparently the son of 21 who is still at a University, or about to 
be articled in a profession may be left without provision for his further 
training, although his sister of more mature years who considers herself 
too genteel to work may claim maintenance for as long as she cares to 
remain unmarried. The 1931 Act proposed portions for all children under 
- 23, and for any sons or daughters over that age incapable of self-support. 

(b) The Bill is vague on the principle the judge is to apply, and the 


March, 1938 MODERN LAW REVIEW 301 





factors he is to take into account in his application of that principle, 
whatever it may be. The main objection is that although the Bill 
speaks of reasonable provision for maintenance, it is not clear whether 
this is to be assessed with respect to the actual requirements of the 
applicant, or the station in life of the testator. The Privy Council 
has just decided in interpreting a similar Australian statute, that 
“proper maintenance” is to be assessed with respect to the testator’s 
fortune and social status. The court in assessing “maintenance” is 
to take into account any income provided by the testator under a settle- 
ment, any other income of the applicant, the conduct of the applicant, 
the testator’s reasons for making the dispositions of the will, ‘‘and any 
other matter or thing which in the circumstances of the case the court may 
consider relevant or material in relation to the applicant, to the beneficiaries 
under the will, or otherwise,” The result will be that Mr. Justice X will 
acquire a reputation for sympathetic treatment of applicants, and Mr. 
Justice Y for sympathetic treatment of the will. It is legitimate to wonder 
whether it would not be preferable to avoid such an undesirable consequence 
by fixed portions which could be scaled down in certain specified circum- 
; stances or totally set aside for specified reasons. The courts will themselves 
_in time provide fixed rules by way of precedent; it would therefore seem 
wiser to eliminate this process of trial and error by the inclusion of 
more specific directions in the Bull. The Chancery judges themselves were 
confident in 1931 that they could exercise a wide discretion. Mr. Justice 
Bennett writing to Lord Thankerton, the Chairman of the Joint Select 
Committee, said that “the Judges of the Chancery Division do not think 
that there would be any real objection to a measure which enabled a Court 
in a case where no adequate provision had been made for a spouse or infant 
children to order proper provision to be made for them out of the deceased’s 
estate having regard to all the circumstances.” Many systems provide 
for the disinherison of those who would take fixed proportions. Swiss law 
declares that they may be disinherited for any grave offence against the 
testator or his relatives, any refusal to assist him or any bad treatment 
of him, and the reason relied upon must be stated in the will. It is true 
that this method reduces flexibility of provision, but it secures certainty 
and avoids litigation. The Spanish system of mejova is also worthy of 
study. By means of it the testator must provide a small portion of his 
estate for certain named beneficiaries, and has a discretion to apply a 
further portion in any way that he pleases among them. It is interesting 
to note that in South Carolina a testator is restricted in the amount of 
property he may leave to his mistress or illegitimate children. 

(c) The Bill contains no provision for preventing evasion of its principle 
by dispositions inter vivos or mortis causa. The alternative would be some 
provision in the nature of sects. 172 and 173 of the Law of-Property Act, 
1925, or sect. 42 of the Bankruptcy Act, 1914, or the revival of the old 
doctrine of dispositions in fraud of marital rights. Something along these 
lines would be troublesome but advisable. Article 785 of the Austrian Code, 
which is the culmination of a series of attempts to cope with this problem 
provides that in assessing the estate, gifts inter vivos made less than two 
years before the will are to be taken into account, but not those made when 
no child entitled to a portion was in peng, or those which do not reduce 
the capital, 

(d) The Bill says nothing of the daiane of testamentary gifts to 
meet the provision of maintenance ordered by the court. If the court 
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orders that more capital or income is to be paid to an applicant, that 
property must be diverted from a beneficiary under the will. Abatement 
pro rata of all gifts is one possibility. By Articles 923 and 926 of the French 
Civil Code abatement is pro rato unless the testator has expressed a pre- 
ference for one particular legacy, and property passing under the will is 
exhausted before recourse is had to donations infey vivos, Article 523 of 
the Swiss Code declares that donations mortis causa are exhausted first 
and then dispositions inter vivos, the more recent abating before the more 


remote. 
JosEPH GOLD. 


The Bill compared with the New Zealand system 


In view of the doubts which have been expressed as to the way in which 
the provisions of the Bill will work in practice, it may be helpful to com- 
pare these with the corresponding legislation in New Zealand where the 
system has been in force for many years. This system is in essentials 
the same as that now being introduced into England except that the Court 
has a complete discretion as to the amount and nature of the provision 
which it makes, and that it can exercise the discretion in favour of a spouse 
and children without restriction. 

The main Act now in force is the New Zealand Family Protection Act 
of 1908, which was a consolidation of earlier legislation. This Act was 
subjected to a searching analysis by the Court of Appeal in Re Allardice, 
Allardice v, Allardice (1910), 29 N.Z. L.R. 959. Certain rules had been 
laid down in earlier decisions and were summarised by Stout, C.J., as 
follows— 

(1) The Act is something more than a Destitute Persons Act [which 
approximates to the English Poor Law}. 

(2) It does not empower the Court to make a new will for the testator. 

(3) It allows the Court to alter a testator’s disposition of his property 
only so far as is necessary for the proper maintenance and support of the 
wife, husband, or children, where adequate provision has not been made 
for their proper maintenance and support by the will. 

(4) In the case of a widow at all events—if not in the case of a widower 
—the Court will make more ample provision than in the case of children 
if these are physically and mentally able to maintain and support 
themselves. 

The Chief Justice added that the Court had to consider the means of the 
applicants, their need of maintenance and support, and the value of the 
testator’s estate. The station in life of the testator and the applicants 
was relevant, likewise the health, sex, ages, earning-power, and resources 
of the latter and how they had been maintained in the past. The whole. 
circumstances had to be considered. Edwards, J., in his concurring judg- 
ment thought that the Court should so far as possible place itself in the 
position of the testator, and consider whether or not having regard to all 
the surrounding circumstances the testator had been guilty of a manifest 
breach of that moral duty which a just but not a loving husband or father 
owes towards his wife or children; if the Court finds him guilty then it 
should make such order as appears sufficient, but no more than sufficient, 
to rectify the position. 

On appeal to the Privy Council, the Board approved the general view 
taken by the Court below as to the proper scope and application of the 
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powers conferred by the Act, and declined to interfere with the order 
making provision for married daughters in poor circumstances, but refusing 
it in the case of able-bodied sons. 

The principles enunciated in this case have been applied and illus- 
trated in subsequent cases. In Glascow v. Glascow (1911), 13 G.L.R., the 
Court increased an annuity of £80 left to an invalid son to the sum of £3 
per week, but refused to increase a gift of £100 to a daughter who already 
had property worth about £600. In “Public Trustee v. Denton, [1917] 
N.Z. L.R. 263, the Court set aside a gift of a freehold property to a charity 
and gave it to the widow who was in poor health, incapable of earning, and 
of scanty means. This is a strong case as the testator had separated from 
his wife three months after marriage. It was held in Re Heagerty, Heagerty 
v. Considine (1915), 34 N.Z. L.R. 905, that on an application by a widow 
the Court will take into consideration the help given by her in the 
accumulation of the testator’s estate, and will not reduce her mode of 
living. In Public Trustee v. Brown, ibid., 951, the, testator in a will made 
before the birth of his youngest son, left his property in trust for his two 
elder sons. The Court gave the youngest son an equal share with his 
brothers. Reference should also be made to the very recent case of Bosch 
v. Perpetual Trustee Co. (The Times, 23rd February, 1938). There the 
testator left £257,000. He bequeathed {10,000 and an annuity of 
£1,000 (reducible to £500 on re-marriage) to his widow, and £15,000 on 
attaining 25 to each of his infant sons. The Australian courts increased 
the widow’s legacy to £33,800, and her annuity to £2,000 not reducible on 
re-marriage, but refused to increase the son’s legacies. On appeal, the 
Judicial Committee increased their legacies to £25,000 each and pointed 
out that the Act speaks of “proper maintenance” and that “proper” 
means something more than merely adequate. 

Sufficient has been said to illustrate the manner in which the discretion 
conferred upon the Court has been exercised. Opponents of the English 
Bill in the debate on the second reading quoted a number of hypothetical 
cases where they suggested that it would be unjust for the testator’s 
wishes to be set aside. But the Court may be trusted to refrain from 
exercising its discretion in these cases, or only to do so subject to condi- 
tions appropriate to avoid injustice. The New Zealand Act has worked 
well in practice and has been the means of remedying flagrant cases of 
injustice; there is no reason to suppose that a similar Act would not be 
equally successful in England. 

The most substantial objection put forward was that large portions of 
estates will be swallowed up in legal fees, etc., and that the Bill will give 
rise to unsavoury litigation involving the washing of a large amount of 
dirty linen in public. But, as the mover of the Bill maintained, in ninety 
out of every hundred cases a compromise will be reached without the 
necessity of taking the matter to Court. Moreover, the mere presence of 
such an Act on the statute book will compel a testator when drawing up 
his will to show greater care and consideration in the disposition of his 
estate, and so to obviate so far as possible any suggestion that he or she has 
failed in his or her moral duty as a just parent or spouse. It must also be 
remembered that publicity is now given to cases where relations seek to 
upset a will on the grounds, say, of undue influence or lack of testamentary 
capacity, and there does not seem to be any logical reason for opposing 
the Bill simply because of this feature. On the contrary, a certain amount 
of publicity is beneficial if only to impress on the minds of testators the 
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moral responsibility they owe to their families, and to warn them that if 
they fail in their duty there is an Act which can be invoked to ensure 
that justice is done. In New Zealand, actions under the Family Protection 
Act have not resulted in any large increase of litigation, nor do they 
represent an undue proportion of the cases that come before the Courts 
for decision. Taken over a period of 5 years— 


The average number of wills proved annually = 4396 
The average number of wills contested annually 

under the Family Protection Act = 77 
The percentage which those contested bear to those 

proved annually = 1:75% 


-In the absence of the Act it may be assumed that some at least of the 
applicants in the 77 cases referred to: above would have contested the 
wills on the grounds of undue influence, lack of testamentary capacity, 
etc., and that actions on these grounds will also tend to diminish in England. 

In conclusion it may be mentioned that by sect. 26 of the Statutes 
Amendment Act, 1936, in the New Zealand Act “the term children shall 
be deemed to include illegitimate children provided that the Court is 
satisfied that the paternity or maternity of the testator . . . of any such 
illegitimate children has been admitted by or established against the 
testator in his lifetime.” The English Bill though it expressly extends 
to legally adopted children, does not in its present form extend to any 
illegitimate children, nor, as was pointed out in the House of Commons, 
to the unmarried mother. 

J. L. Rosson, 


The Bill compared with the Continental systems 


Continental writers on comparative law find it difficult to explain why 
—unlike any other European system oí law—English law has so far 
omitted to protect a testator’s family against arbitrary dispositions by 
will. The fundamental idea underlying the law of “réserve légale,” ‘‘ Pflicht- 
teil,’ etc., in all Continental countries is that the law, not the judge in 
the individual case, should define the limits within which a testator may 
deprive his family of the benefit of his estate, but there are wide differences 
- as to which members of the family should be compulsory beneficiaries, 
and also with regard to the legal technique applied. As to the latter 
we can distinguish two forms of restrictions. French law divides the estate 
into two portions, quotité disponible and réserve, permitting the testator 
to dispose of the former, but entirely precluding him from any testa- 
mentary capacity with regard to the latter, while in Germany the testator 
is free to give away the whole estate, subject however, to a compulsory 
pecuniary legacy in favour of the protected beneficiaries amounting to 
half of their share in case of succession ab intestato. As regards the members 
of the family qualified to take as compulsory beneficiaries we find that 
the legitimate issue is among them in all countries, while even illegitimate 
children can take advantage of these provisions in some countries in vary- 
ing degrees. Parents are protected in all countries, except Sweden, and 
the scope of the provisions is extended to grandparents and more remote 
ancestors in France and Austria, but not in Germany and Switzerland. 
Brothers and sisters and their issue enjoy the benefit of compulsory 
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heirship in some Swiss Cantons, but in none of the larger jurisdictions. 
The position of the spouse is. peculiar. While fully protected in Germany, 
- he or she is excluded from the réserve in France, Belgium, Holland and 


_ other systems influenced by the Code Civil, though hardships are not 


likely to arise in view of the law of family property (communauté des biens). 
It is also remarkable that the freedom to dispose by will in favour of the 


-. spouse to the detriment of the issue is larger than in case of dispositions 


Ot 


~ 


a 


- == 


in favour of strangers. In Germany the compulsory portion bears a fixed 


ratio to the value of the beneficiary’s share in a case of intestate succession, 
while in France the réserve is determined as a fixed proportion of the 
- estate, €. g: one child takes one half, of the estate compulsorily, two children 
take two thirds, and three and more children three fourths, as their réserve 
légale. If a testator disposes of property beyond the quotité disponible in 
France, or if, in Germany, he deprives any of the family members protected 
of more than half of the share they would have received on intestacy, the 
burden of the reduction is shared rateably by the residuary and specific 
legatees under the will, unless indeed the will distributes the burden in 
another way. The details are highly technical and do not call for discussion 


‘here. Both-French and German law contain provisions to the effect that 


gifts intey vivos made by the testator are taken into account when measuring 


-the value of the réserve légale or Pflichtieil. The sum total of these gifts 


‘is added to that of the estate proper, a kind of “swelling the assets.” The 
` amount so arrived at forms the basis for the calculation of the protected 
~- portion from which the amount received by the protected person himself 


during the testator’s lifetime is then again deducted. In Germany no gift 
intey vivos is taken into account unless it was made within ten years of the 


_testator’s death (Switzerland five years), but no such limit exists in 


France. 


`- Most laws give the testator the power to deprive a family member 


of his protected portion as a punishment for certain moral offences. 
German law, for instance, enacts that a descendant can be deprived of 
his Pflichiteil if he has committed certain specified crimes against the 
testator. or his spouse or if he has maliciously omitted to fulfil his legal 


. duty to support the testator or if he has Jed a dishonest or immoral life 


without the testator’s consent. A spouse may be deprived of his (or her) 
compulsory portion if he has given the testator a ground to petition for 
_a divorce though there need not have been any divorce petition in fact. 
Apart from these provisions enabling the will to override the ‘‘compulsory 
portions” provisions by way of punishment, there is also the exkeredatio bona 
mente by which the testator can deprive a prodigal or indebted descendant 
of his compulsory portion in a restricted and highly technical manner, a 
provision fulfilling to a certain extent the function of the “discretionary 
trust” in this country. These provisions, it is submitted, represent the 


- maximum of discretion with which a judge should be entrusted in matters 


of this kind. A highly discretionary character of remedies given to members 
of the family (such as that envisaged in the English Bill) may easily work 
in practice as an incitement to the most unpleasant sort of family 


- litigation. 


None of the Continental legislations, as far as we can see, differentiates 
in any manner between estates according to their value. It is said on the 
Continent that the English lack of provisions protecting the family is only 
explicable in view of the habit of the upper classes to settle property by 
marriage settlement. If this is true the Bill now before Parliament would 
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seem to be likely to operate mainly in respect of estates of medium size. 
Neither the very rich nor the very poor will be affected by the Act. It is 
all the more surprising that the claims of the protected family members, 
according to the Bill, are to be satisfied out of income except in the case 
of estates below £2000. 

It should be added that in most Continental systems the claims of the 
protected family members are statute barred after a comparatively short 
period from the testator’s death. 

O. KAHN-FREUND. 


The Bill and Private International Law 


It is gratifying that the question of the local boundaries of the Bill 
is not ignored. Guidance on this point was particularly necessary since 
case law could not be relied on owing to the novelty of the provisions so 
far as English law is concerned. The question is dealt with by Section 6, 
which reads as follows: ‘‘This Act shall not have effect in the case of a 
testator dying domiciled outside England.” 

There is no doubt that the vast majority of cases which may arise are 
adequately covered by this Section. On the other hand, in its present’ 
form it is bound to give rise to certain difficulties. Most of these arise 
owing to the fact that succession to tmmovables is governed not by the 
law of the domicil but by the law of the situs. If, for example, a testator 
dies domiciled in England leaving immovables in France and being survived 
by infant children who are ‘‘dependants”’ within the meaning of the Bill, 
must the English Court in the exercise of its discretion take into considera- 
tion the fact that there are French immovables which are governed by French 
law under which the children will be entitled to fixed portions? In view of 
Section 6, apparently it must, and this view is supported by Section 1 (1) 
which provides that: ‘‘The Court shall... have regard to any past 
present or future income of the applicant from any source .. . and to 
any other matter or thing which . . . the Court may consider relevant 
or material in relation to the applicant... .’’ It is submitted that if 
conflicts with foreign courts are to be avoided it would be better to leave 
the foreign immovables and foreign laws entirely out of consideration. 
The question is not really analogous to the doctrine of election which 
depends on the presumed intention of the testator. Here, the question 
of his wishes is irrelevant, and it is submitted that the objects of the 
Bill ought only to be applied to those assets which fall to be distributed 
according to English law. 

Other difficulties arise in the converse case: If a testator dies domiciled 
abroad leaving immovables here, under Section 6 it is clear that the Bill 
cannot apply however large a fortune the deceased may have left invested 
in English realty or leaseholds. This seems to be absurd and unjust. 

Even in the case of movables, difficulties may be caused. According 
to certain foreign legal systems succession is governed not by the law of 
the domicil but by the law of the deceased’s nationality. In these cir- 
cumstances the English Courts have at present dealt with the question 
of renvoi which arises by applying whatever law the courts of the foreign 
domicil would in fact apply (Re Annesley, [1926] Ch. 692, Re Ross, 
[1930] 1 Ch. 377, Re Askew, [1930] 2 Ch. 259). Assuming that these 
courts apply English law, the English Courts will do likewise, but though 
they apply English law in general, apparently they cannot apply the 


! 
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provisions of the Bill owing to the express words of Section 6! It seems 
objectionable that a wealthy Englishman can escape from the ambit of 
the Bill by acquiring a foreign domicil especially as he may also avoid the 
application of the foreign rules as to fixed portions for dependants owing to 
the retention of British nationality. Exactly the same difficulties may 
arise even if the law of the foreign domicil does adopt the rule that succes- 
sion is governed by the lex domicilii since it may take a different view from 
' the English Courts as to what constitutes domicil (cf. Re Annesley, supra). 
In view of these difficulties, it is suggested that the following should 
be substituted for the present Section 6: ‘‘This Act shall only have effect 
so far as the English law of succession is to be applied.” This, or an 
equivalent wording, would obviate all the difficulties and inconsistencies 
referred to above. 
W. BRESLAUER. 


THE ACCUSED 
AN INTERNATIONAL SURVEY 


One of the most valuable and enduring aspects of the work done by 
the League of Nations has been that relating to medical research and 
public health. ‘An effort is now being made to persuade the League 
to extend its investigations into other and more purely sociological fields, 
some of which are of great interest to lawyers. For example, the Howard 
League of Penal Reform has received during recent years many complaints 
of third degree methods, and even of actual torture, perpetrated against 
persons accused of criminal offences in the interval between arrest and 
trial for the purpose of extracting evidence against them. This is a very 

` old problem, but the proposal that it should be taken up and investigated 
by an impartial international body such as the League of Nations marks a 
milestone on the road of progress in this matter. 
` To this end the Howard League has prepared a memorandum entitled 
The Accused, An International Survey, which has been placed before the 
governing authorities of the League of Nations and which it is our purpose 
‘to review shortly here. It will come as an unpleasant shock to most people 
‘in this country to know that it is the considered opinion of the authors of 
this memorandum that “the use of torture is more widespread to-day 
than it was half a century ago; the evil is not extinct but growing.” 

Instead of attempting any direct investigation of the prevalence of 

torture, the Howard League have considered that the best approach is 
` to commence by making an inquiry into the opportunities which exist for 
ill-usage and torture under the criminal procedure of the different states 
and of the legislative measures which exist for preventing such ill-usage. 
In order the better to set the matter on foot a questionnaire has been 
drawn up which has been circulated to knowledgeable persons in almost 
` all the civilised communities of the world for the purpose of elucidating— 


(x) who has the custody of an untried prisoner, 


(2) before he is brought before an examining magistrate or other 
judicial authority ? and 

(b) during the preliminary investigation by the examining magis-- 
trate or`other judicial authority ? 


(2) Are there any rules restricting interrogation by the police of the 
untried prisoner 
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(a) before he is brought before an examining magistrate or other 
judicial authority? 

(b) during the period in which he is under examination by the 
examining magistrate or other judicial authority ? 


(3) Is there in law or in practice any limit to the time 


(a) before a prisoner is brought before an examining magistrate 
or other judicial authority? 
(6) before a prisoner is brought to trial? 


(4) What is the procedure in cases where the arrested person is not 
brought before any judicial authority ? 


In the short space at our disposal it is not possible to give more than 
the briefest analysis of the answers to these questions. In regard to 
question (x) during the first period the custody of the untried prisoner is 
naturally in all cases in the hands of the police. During the second period 
the prisoner is sometimes in the custody of the judicial authority andin 
other cases in prison, and it is very seldom that the police have any right to 
interrogate the prisoner during that period. It is stated that in Bulgaria 
an illegal habit has grown up of returning prisoners to the police cells. 
As a rule the prison authorities are apparently.independent of the police, 
but in some cases this matter is not made clear, and obviously requires 
further investigation. 

The position under question (2) is not so satisfactory. In the majority 
of countries there appear to be no rules at all regulating the conduct of 
the police as regards the interrogation of prisoners who are in their custody. 
Even in what may be called the democratic countries of Western Europe 
the rules of procedure seldom protect the prisoner beyond forbidding 
compulsion and ill-treatment. The British system of issuing explicit 
instructions to the police, under which very. limited examinations can take 
place, prevails over most of the British Empire and is paralleled in a few 
other countries such as Holland and Denmark. In other countries such as 
Russia and Austria the police are allowed to interrogate but must do so 
subject to the rules observed by the judicial authorities. It is interesting to 
observe that in Roumania the police are expressly prohibited from taking 
any action which would induce a person to commit a crime. The agent 
provocateur is unfortunately not unknown in this country where the 
adoption of this Roumanian rule might well be considered. 

During the second period, that of judicial examination, interrogation 
by the police is excluded in almost all cases. There are, however, a few 
countries where it is permitted under the control of the judicial authorities 
and this clearly opens up possibilities of abuse, where, as is sometimes the 
case, the police and the examining magistrate are working hand in hand. 

The position in regard to bringing the prisoner speedily to trial is in - 
almost all countries theoretically good, that is to say, rules exist requiring 
that persons shall be brought before a judicial authority within a very short 
period of his arrest, usually either 24 or 48 hours. There are many com- 
plaints however as to the non-observance of these rules, especially in 
countries under autocratic government. 

With regard to the second period, that between examination and trial, 
the situation is much less satisfactory. The possible periods vary very 
greatly and in some cases there is no time limit, as in Germany under the - 
present regime, and, rather surprisingly, in some cantons of Switzerland. 
This obviously opens up possibilities of abuse. 


© March, 1938 MODERN LAW REVIEW _ 309 





The fourth question which. was intended to discover whether there are 
cases of arrest under administrative decreé, as opposed to the ordinary 
' process-of law, seems unfortunately to have been misunderstood in a num- 
ber: of cases.- Broadly speaking, however, the answers reveal a very 
significant fact that in practically all the democratic countries there are 
no cases where it is possible to arrest a person without the obligation of 
- bringing him-before a judicial authority for trial according to the law of 
the land.. In all the other countries, however, provision for such’ arrests 
‘exists, but it is Sometimes mitigated, e.g. by a provision that the prisoner 
is not to be kept beyond a certain period as in Latvia and Lithuania. Cases 
where there is complete carte blanche-to keep a prisoner indefinitely with- 
out bringing a charge against him naturally include the three states of 
Italy, Germany and Russia. It is with a shock, however, that one finds 
Northern Ireland included in this black list although there does not appear 
to be any reason to suppose that the powers granted to the government 


--. of that State are very much used. 


The above analysis has been confined, owing to shortage of space, to 
the position in Europe. The replies to the questionnaire which have been 
‘received cover practically all civilised communities and suggest that apart 
from a few states in South-America the position is in theory at any rate 
. fairly satisfactory. ‘ 
 Itis ‘pleasant to note that the memorandum of the Howard League, 
together “with the answers to the questionnaire, having been brought 
- before the Assembly of the League of Nations in October of 1937, it was 
agreed that the question of the treatment of the untried prisoner required 
^ further discussion and should be referred to the Secretary General for 


. - inquiry. . 


R. S. T. CHORLEY. 
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STATUTES 


The Factories Act, 1937 


The Factories Act, 1937, which comes into force on ist July, 1938, 
may be regarded from three points of view, in that it consolidates a good 
many -earlier Acts, simplifies the basic definitions used, and introduces 
some important amendments. It has long been overdue. In 1924 and 
again in 1926 Bills with similar objects were introduced, the former by a 
Labour Government, and the latter by a Conservative Government, but 
both on the same general plan as the present Act. 

The last general factory legislation before the Act of 1937 was the 
Factory and Workshop Act, r901. The Factory and Workshop Act, 1907, 
revised the definition of a domestic workshop, introduced new provisions 
for laundries, and dealt with labour in charitable institutions. Legislation 
-~ dealing with particular industries was contained in the White Phosphorous 
Matches Prohibition Act, 1908, the Factory and Workshop (Cotton Cloth 
Factories) Act, 1911, which was superseded by a similar Act of the year 
1929, and the Women and Young Persons (Employment in Lead Processes) 
Act, 1920. All these Acts are repealed, and their contents with some 
amendments are included in the Act of 1937. But this is not the whole 
story. Welfare Provisions which are to-day considered a most important 
part of factory legislation were introduced by what may aptly be called 
“hole and corner” methods, In the middle of the War Period an “omnibus” 
Act, entitled the Police, Factories, etc. (Miscellaneous Provisions) Act, 
1916, was passed with three sections (7, 8, and 9) dealing with factories. 
Section 7 empowered the Home Secretary to make Orders on -various 
matters affecting the health, safety, or general well being of factory 
workers. These orders, of which there are now a considerable number, 
have come to be known as Welfare Orders. Then a few years later the 
passing of the Workmen’s Compensation Act, 1923, was made the occasion 
of some general legislation as to First Aid equipment in factories. The 
relevant sections of these two Acts are repealed and re-enacted, and the 
welfare provisions with additions now appear as Part III of the Act of 
1937 with the heading Welfare (General Provisions). 

But the consolidation is not as complete as it might have been. The 
Employment of Women, Young Persons, and Children Act, 1920, was 
passed primarily to give effect to some of the agreements contained in the 
Washington Labour Convention, which covered the whole field of industry. 
The opportunity was taken in sect. 2 to legalise the two shift system for ` 
women and young persons of the age of 16 and upwards in factories and 
workshops. Sect. 2 was repealed by the Employment of Women and - 
Young Persons Act, 1936. As this latter Act is merely concerned with 
factories and ‘workshops it should have been consolidated with the Act 
of 1937. 

Simplification of definition and classification was badly needed. Factory 
legislation began with textile factories. Then it was extended to print 

- works but with different hours and conditions of labour. Next a group of 
trades ancillary to the textile trades was dealt with in a series of five Acts 
all having slightly different provisions. Finally, factories and workshops 
in general were brought in, and domestic factories and workshops and 
women’s workshops were- recognised as separate classes. It was not sur- 
prising that the Act of 1901 provided five sets of regulations as regards 
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hours of work. In the Act of 1937 it will be noticed at once that the title 
becomes the Factories Act as contrasted with earlier Factory and Work- 
shop Acts. The term workshop does not appear in the Act, but the dis- 
tinction still remains for one purpose. Thus in sect. 8 we read that the 
foregoing provisions of this part of the Act relating to cleanliness, over- 
crowding, temperature and drainage of floors as respects any factory in 
which mechanical power is not used are to be enforced by District Councils 
instead of by the Home Office. Again the distinction between textile and 
_ non-textile factories is not entirely eliminated. Thus section 112 of the Act 
-of 1937 reproduces section 116 of the Act of 1901 which requires “ par- 
ticulars” of work and wages to begiven to piece-workers in textile factories, 
and subsection 6 contains the definition of a textile factory. The terms 
domestic factory and domestic workshop disappear, but the phrase 
- “factories in which the only persons employed are members of the same 
family dwelling there,” is used in section 46 to exempt such workplaces 
from the general power conferred on the Home Secretary to make Welfare 
- Regulations. 
The “women’s workshop” disappears as a separate class. 
_ The substantive amendments of the law are to be found mainly in the 
sections devoted to safety and hours of work. As regards safety, since 
rgo1 mechanisation has made great strides, and for the first time there is 
general safety legislation in- regard to hoists and lifts, chains, ropes and 
- lifting tackle, steam receivers, air receivers, and gas holders. Some of the 
older legislation is much amplified. For instance section II of the Act of 
` tgox dealing with steam boilers covered half a page, while section 29 of 
the Act of 1937 dealing with the same subject covers four pages. As regards 
hours of work, general provisions are still restricted to women and young 
persons, For these the weekly maximum has been reduced to 48 hours 
and the daily maximum to 9 hours. The daily period of employment has 
been reduced to 1x hours, and the continuous spell of work to 44 hours, 
unless the old period of 5 hours contains a ten minutes interval. In the 
case of young persons under 16 years of age there is to be a further general 
reduction of hours to 44 per week to operate after the expiration of one 
yéar from the commencement of the Act. A certain amount of overtime 
„employment is allowed in the case of women and young persons over 16 
years of age. 

Amongst the new health provisions are the introduction of a definite 
standard of temperature (60°) for workrooms, insistence on sufficient light- 
ing, and power given to the Home Secretary to place workers under medical 
supervision. For new workrooms 400 cubic feet space per worker is required, 
with a provision for raising old workrooms to the same standard in either 
5 or 10 years from the commencement of the Act. 





F. TILLYARD. 


Rules of the Supreme Court (No. 3), 1937 


A detailed examination of these new rules would not be within the 
scope of this Journal, but they necessitate a brief reference in view of the 
importance of the changes which have been almost surreptitiously 
introduced. The so-called New Procedure which aroused so much public 
discussion when it was introduced in 1932 has now been abolished with 
the minimum of publicity. This does not mean that it had proved a failure. 

It had, on the contrary, admirably fulfilled its primary function of clearing 


A 
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the ordinary lists of the congestion which had aroused so N eae ses l 

especially from the business world, and it had proved so “popular ‘with 
lawyers that many cases were entered in the New Procedure List that 
were quite unsuitable for it (so that it was often possible to have a case 
heard more quickly in the ordinary lists) and towards the end its principal 
advantage was that it enabled a day to be fixed for the hearing. Following 


` the recommendations of the Royal Commission on the Dispatch of Business 


4 


at Common Law (Cmd. 5065 of 1936) the New Procedure List has been 
superseded by four lists—Special Jury, Common: Jury, Long non-Jury, 


"and Short non-Jury—-and, in these (or the Commercial or ‘Short Causé 


Lists) must be entered all King’s Bench actions directed to be tried in ` 
London. In order to enable it to be decided in which list the case is to be 


‘entered, the length of the trial has to be estimated—an excellent idea, but 


one which it may not always be easy to carry out effectively. Most of the 
advantages of the New Procedure rules are retained, a date may be fixed 
for trial, and unpor tani rules are introduced to facilitate proof ot 
documents. - 

On the whole,.the new rules are likely to meet with a favourable 
reception, ‘but just exception has already been taken to the fact that rules 


` containing such sweeping changes were not made available to the pro- 


fession until a few ‘days before the commencement of the term in which ' 
they were to come into operation. It should also be pointed out that 


`. although some of the recommendations of the Royal Commission of 1936 


have now been introduced, their more drastic suggestions remain un- . 
satisfied, and are likely to remain so for some years. : 


~ 
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REPORTS OF COMMITTEES 


Interdepartmental Committee on Sharepushing (Cmd. 5539) 


In the report of the Chief Registrar of Friendly Societies for 1937 it was 
pointed out that the number of property societies so registered under the 
Industrial and Provident Societies Acts on 30th September, 1937, was 
approximately I00, of which about two-thirds were registered in 1936 
and the first nine months of 1937. The share and loan capital subscribed 
by the public to these societies by the end of 1936 was £1,400,000, but 
mortgages'and bank overdrafts totalled £2,000,000. Figures for 1937 are 
not yet available, but it is known that they show large increases. These 
figures in themselves speak of a legal problem of some magnitude, created 
by a gap in our existing Company Law, and it is satisfactory to learn from 
the statement of the Parliamentary Secretary to the Board of Trade in 
the House on 15th December last that the Bill which the Government 
have in contemplation will deal with property investment societies, as 
. well as with commodity pools, and mushroom and similar farms. Both of 
the latter are recent developments which were commented upon in the 
Report of the Interdepartmental Committee under the chairmanship of 
` Sir A. Bodkin, though they were not examined in detail, being regarded as 
Strictly outside their terms of reference. 

The Report as a whole, however, may be regarded as a remarkable 
manifestation of changing commercial morality, and it is significant that 
all sections of the House of Commons, in the debate on 16th December, 
fully approved its proposals. That some tenderness towards sharepushers 
has been shown in the recent past cannot be denied. The Report points 
out that of 177 firms which between 1910 and 1936 were known to 
the police as engaged in or suspected of sharepushing frauds, two-thirds 
were complained of between 1926 and 1936. From the 177 possible cases 
there were only 37 successful prosecutions, 5 of these being by the City 
Solicitor (whose functions in this respect ceased in 1926), 17 by the 
Director of Public Prosecutions, and 9 by private persons, the remainder 
being summarily dealt with. Since the publication of the Report, there 
has been a notable increase in prosecutions, many of them successful, 
and the sharepushers have now for the most part evacuated. It may be 
regretted, however, that sharepushers should so long have enjoyed so large 
a measure of immunity, and the proposals embodied in the Bodkin Report 
to prevent a recurrence of this in the future will receive general approval. 

From the purely legal point of view, the Report contains several 
features of special interest. The exact analysis of the methods of the 
share-tout is in places almost as exciting as a novel. It is a characteristic 
of this type of activity that the tout so hypnotises his victim that the 
ordinary processes of logical deduction remain temporarily in abeyance. 
- Apparently even acute business men in the City of London have not been 
entirely immune from their activities. 

A second point of some importance in the Report is the sharp criticism 
which it contains of the ineffectiveness of those sections of the Act of 1929 
which were intended (rather optimistically) to repress sharepushers. The 
precise meaning of some parts of section 356 have always been obscure, 
and it certainly did not go far enough. The Bill which is at present being 
drafted will presumably extend the existing law upon the lines suggested 
in Appendix IV of the Report. 
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Still another reform which is somewhat overdue is the proposal for the 
establishment of a Register of stock and share dealers. The report brings - 
to light some remarkable evidence upon the rather casual way in which 
business may at present be transacted. In one case an ex-convict from 
Dartmoor set up as a broker in a northern town, with the result that might 
have been-anticipated. Under the Finance-Act, 1910, section 77, a register 
of stockbrokers is already kept, and the Committee found that under it a 
greengrocer and a mender of boots had obtained registration. It is to be 
hoped, therefore, that the new Bill will contain adequate provision for 
control of what is essentially an occupation requiring a fiduciary relation- 
ship between broker and client. It should be noticed in this connexion 
that the Report makes an interesting excursion into comparative law upon 
this point, from which it appears that most Continental countries have 
already found it necessary to establish stringent restrictions. The present 
writer is not greatly impressed by the alleged difficulties of control due 
to the miscellaneous nature of existing stockbroking undertakings. Because 
at the moment almost anyone can take up the business of share dealer, 
that seems to be no reason at all for a continuance of this unsatisfactory 
state of affairs. It is clear from the Report that in the recent past a good 
deal of money belonging to small investors has been fraudulently mis- 
appropriated, and for that the laxity of the present law is in no small 
degree responsible. 

There is one further point, indirectly connected with the Report, to 
which the attention of the lawyer and of the general public should be 
turned. In the debate in the House of Commons on 15th December last, 
there was manifested a widespread desire that the whole question of the 
existing Company Law should be reconsidered. The Act of 1929, un- 
fortunately, did not incorporate all the suggestions of the Wilfred Greene 
_ Committee, and it is notorious that recent developments and practice have 

made it yet more difficult for the ordinary shareholder to obtain a true 
picture of the real position of the-company in which he is risking his 
savings. It is not overlooked that commercial competition may make some 
secrecy desirable, but it is submitted that the present law is too merciful on 
this point. The solution is probably to be found in a reconsideration of the 
functions of auditors; but whatever it is, it is disturbing to find that no 
general reconsideration of the Act of 1929 is apparently contemplated at 


present. 
G. W. KEETON. 


Interdepartmental Committee on the Rent Restrictions Ac 
(Cmd. 5621) 


Under the existing legislation the Rent Restrictions Acts would come 
to an end on the 24th June, 1938, in England and Wales and on the 28th 
May, 1938, in Scotland. On the 27th May of last year the Minister of 
Health and the Secretary of State for Scotland appointed a committee ‘‘ to 
inquire into and report upon the present working of the Rent Restrictions 
Acts and to advise what steps should be taken to continue or terminate 
or amend these Acts.” On the 6th December this Committee delivered a 
Report signed by twelve of the fifteen members (of whom, however, 
two signed subject to an important reservation) and a Minority Report 
signed by the remaining three members. These Reports merit careful 
study by all interested in the problem of working-class housing. 
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The Majority Report after referring to the Reports of former Com- 
_ mittees, first summarises the present position: 

By the Act of 1933, controlled houses are divided into three classes by 
reference to their rateable value in 1931. Class A houses, whose rateable 
value was over £45 in London and Scotland and over £35 elsewhere, were 
decontrolled by that Act; Class B houses (London £20 to £45, Scotland 
£26 5s. to £45, and elsewhere £13 to £35) become decontrolled upon the 
` Landlord obtaining possession; and Class C houses (being houses of less 
than the above values) can no longer be decontrolled, and any decontrolled 
prior to that Act had to be registered. 

Part III of the Report deals with the general housing position and 
_ contains some interesting statistics comparing the present position with 
that dt 1931 when the Marley Committee reported. Parts IV and V deal 
respectively with future housing developments and the extent of present 
house shortage based upon the over-crowding surveys made under the 
Housing Act, 1935, which show that in England and Wales 3'8 per cent 
and in Scotland 22-6 of the total of working-class dwellings were over- 
crowded, the geographical distribution being, however, very uneven. 
In Part VI, containing recommendations as to the future of control, the 
majority state that they act on the assumption that the amount of over- 
crowding in any area may be taken as a general indication of the amount 
of house-shortage in that area. This assumption is criticised in the Reser- 
vation by Alderman Sir Miles Mitchell, J.P., and Mr. Graham White, M.P., 
and in the Minority Report of Councillor Arthur W. Brady, Mr. Duncan, 
Mr. Graham, M.P., and Mr. F. Montague, M.P., who point out that “‘ figures 
denoting a substantial decrease of official overcrowding can hide an equally 
substantial increase of bad housing,” and who deny “that standards of 
housing are not the concern of the Committee... and that Rent Restriction 
is a matter not of quality but of quantity.” 

Therecommendations of the majority on the subject of decontrol may be 
summarised as follows— 

1. Class B houses of a rateable value exceeding £35 in London and 
Scotland and {20 elsewhere are to be decontrolled on the expiration of 
‘the present Acts, except in the case of houses which at the date of the 
Report.contain two or more dwelling-houses (on these see paragraph xo). 

2. As regards other controlled houses in England and Wales (but not 
Scotland) the majority consider that the time has come for varying degrees 
of control in different areas. Accordingly in 1940 the Minister of Health 
is to consider the general housing situation from the point of view of the 
natural aggregation of districts based on the degree of shortage and to 
issue Orders aggregating districts into various control areas. If the 
Minister. is satisfied that the percentage of overcrowding in a given control 
area does not exceed 4 per cent, and that there are no special circum- 
stances, the rateable value limits of control are to be reduced by £5. In 
1942 the Minister is again to consider the position and to provide for 
the cessation of all control by specified reductions in the rateable value 
limits on specified dates. The result of this will be that all existing 
controlled C Class houses will remain controlled until 1942, after which 
they will gradually become decontrolled at varying rates in the different 
areas, the smallest houses remaining protected for the longest time. 

This scheme of regional decontrol is subjected to a reasoned criticism 
in the Minority Report where it is pointed out that hardship may be 
caused to a tenant owing to the striking of an average over a large combined 
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area. Furthermore, the Minority deny that control is an evil which 
should come to an end some day, and take the view that control should be 
both general and permanent and should take the form of tenancy Courts 
‘set up to deal with all cases of dispute, determination of reasonable rent, 
charges of nuisance, etc.’’ In other words, the Majority and the Minority 
base themselves on two diametrically opposed social principles; that of 
the Majority is presumably the more likely to commend itself to a Con- 
servative Government. i 

To the lawyer and the student of local government methods the 
Majority’s scheme is interesting because it marks a reversal of the modern 


` tendency to use for all purposes the ordinary local government divisions of . 


the country. It will be observed that the Majority’s scheme goes back to 
the earlier principle and recommends the creation of new divisions based 
solely on convenience for Rent Restriction purposes which will cut across 
the ordinary local government divisions whose authorities remain in charge 
of housing and who, indeed, have certain powers under the Rent Acts 
of which the Committee recommend that they should make greater use. 
In addition to the major recommendation on the subject of decontrol, 


the Majority make further recommendations to most of which no ex- * 


ception is likely to be taken. These include casting the onus of proof of 
decontrol on the landlord (over-ruling Heginbottom v. Watts, [1936] 2 K.B. 
6); extension of the time limit for recovery of over-payment of rent from 
6 to 12 months (the Minority think that only the ordinary Statute 
of Limitations should apply); closing the registers of de-controlled C 
Class houses and providing for registration of the lower range of B Class 
houses which will become merged with Class C; over-ruling N¢ckolson 
v. Jackson (1921), 90 L.J. (K.B.) 1121, on the effect of compounding 


allowances; rendering compulsory the provision of rent-book giving full . 


particulars of the landlord; and alteration of the form of sanitary 
certificates. 


Further, like their predecessors, the Marley Committee, they recom- 


mend the consolidation of the Rent Acts. This is a reform which is long 
overdue, and it is scandalous that statutes designed for the protection of 
and vitally important to the working classes should be in such a confused 
state that far from being intelligible to those whom they are designed to 
protect, it is often impossible for them to obtain clear information and 
legal advice at a price which they are in a position to pay. It is also recom- 
mended that in any consolidating statute the wording of the present Acts 
should be retained so far as possible so that legal decisions on their inter- 
pretation may remain undisturbed. But why should the layman have. to 
go to the Law Reports before he can understand the Statute? Surely it 
would be possible clearly to’express the effect of the cases in the Statute? 
In any case, there seems no reason why an effort should not be made to 
clarify the wording of such parts of the Acts as have not yet been the 
subject of any authoritative decision; the present Acts are far from being 
triumphant examples of the draftman’s art. 

Finally, both the Majority and the Minority place on record their view 
that there should be a permanent restriction on the right to levy distress 
on working-class houses, but the Majority refrain from making any definite 
recommendation as they regard the question as beyond the scope of their 
terms of reference. It will be interesting to see whether any action is taken 
on this suggestion; the whole subject of distress is another branch of the 
law urgently in need of amendment and consolidation. 
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` Sines the, above was written the Government have issued a White 
` Paper (Cmd. 5667) explaining their policy. -They believe that it is in the 
national interest that decontrol should be effected so soon as there is an 
adequate:supply of houses. They propose to adopt the majority’s proposal 
«to decontrol immediately -B Class houses within. the limits mentioned 
_ above but they take. the view that all considerations bearing on local 
-housing should be taken into account -before further control is effected 
’ and instead of adopting: the proposals for regional decontrol they intend 
~in due-course to appoint yet another committee to inquire into the exact 
method and time. They accept the minor amendments recommended by 
the majority and intend to set up a special REE to consider the 
aiy of distress. 
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NOTES OF CASES 


- Contributory Negligence—Last Opportunity 


The development of the law of Contributory Negligence is in many - 
ways typical of the development of the Common Law. From a ‘case 
decided on particular and somewhat unusual facts (Davies v. Mann) a 
general rule is derived which proves increasingly unsuitable for other 
cases and, in particular, for the changed conditions of an industrial age. - 
Eventually, some Law Courts proceed to qualify and finally substantially 
to alter the old rule, while keeping up the appearance of continuity. Such 
judicial law-making in the face of precedent must needs be a slow and 
painful process. The situation of an ass tied on the highway, perhaps not 
frequent even in 1842, is like ‘an idyllic dream of the past; in the England 
of 1938. But the rule of Davies v. Mann can only work with facts of a 
similar type, namely where the time interval between- the two -acts is’ 
clearly marked. That is not the case in the greater number of collisions 
between modern fast moving vehicles, on land even less than on the sea, 

The chief stages in successive judicial attempts to adapt the rule in 
Davies v. Mann to modern conditions, appear to be the following— 


1. Loach’s case, [1916] A.C. 719, where the responsibility test was wee 


introduced into the test of the last opportunity, which, until then, had 
predominantly turned on causation. To miss the last opportunity had 
meant to give the decisive cause for the injury. 

2. In Admiralty Commissioners v. S.S. Volute, [1922] A.C. 129, where 
a ship collision occurred during combined operations, the House of Lords 
decided that two acts, although not synchronous, may yet come so closely 
together and be so mixed up that it is not possible to decide who had the 
last opportunity, and the question resolves itself into an apportionment 
of blame. This decision marked a great progress in showing (1) that for 
many cases the causation test underlying “last opportunity” does not 
work, and (2) that in such cases the decision must turn on responsibility, 
not on causation, since the injury is caused by both parties. This applies, 
of course, not only to Admiralty cases, but Admiralty Courts alone can 
draw the logical conclusion and apportion damages in proportion to guilt. 

3. The line indicated in the Volute Case was taken up by Lord Wright 
in McLean v. Bell (1932), 147 L.T. 262, a common law case where a girl 
was overrun by a tramcar, when the learned judge stated that “decision 
must turn on responsibility, not simply on causation.” 

4. Swadling v. Cooper, [1931] A.C. x exploded, to all intents and 
purposes, the doctrine of the last opportunity for collisions between fast- 
‘moving vehicles on land, but it did so, without open break with legal 
precedent, in the form of a direction to the jury. A motor car and a 
motor cycle collided at a junction; the time limit between the moment 
when the negligent car driver could have seen the negligent motor cyclist, 
and the collision was one second. The direction to the jury was:, Who 
substantially caused the accident? In an Admiralty case, the result 
would probably have been an apportionment. 

The decision of the Court of Appeal in The Eurymedon, [1938] 1 AJl E.R. 
122, an Admiralty case, is a further important contribution to the develop- 
ment of the law. There was a collision in the Thames between the plaintiff’s 
steamship Eurymedon and the defendant’s steamship Corstay. It was | 
found by Bucknill, J., that both vessels were to blame, the Corstar in that 
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she-was improperly anchored aiv fairway, and the Eurymedon in that 
-she had kept an insufficient lookout, and -could have avoided the collision 
had she been properly navigated. The Court held that there was con- 
_tinuing negligence on the part of both vessels, which had lasted right up 
-to the time of the collision. In these circumstances it could not be said 
that either vessel had the last opportunity of avoiding the collision, and 
‘both.vessels were equally to blame. j 
Greer, L.J., attempted to summarise the law arising out of the rule 
in Davies v. Mann, in five propositions, of which, while the first three are 
‘familiar and need not be repeated, the fifth was avowedly new, but 
derived from rule 4 as a necessary corollary. 


Rule 4 says: If the negligence of both parties continues right up 
to the moment of collision, on Tand or sea, each party is to blame for 
the collision and for the damage resulting from the continuing negligence 

' of both. 
~. (Rule 5 says: If the negligent act of one party is such as to cause 
the other party to make a negligent mistake that he would not otherwise 
have made, then both are equally to blame. 


Greer, L.J., thought that rule 5 was implicitly involved in Dowell v. 
Gen. Steam Navigation Co., 5 E. & B. 195, approved in Loach's case and 
-in the Volute case. Scott, L. .J., gave a judgment equally important for the 
law of contributory negligence and for the principles of judicial inter- 
pretation. He first expressed qualified approval of the new rule formulated 
by Greer, L.J., which as a general rule, Scott, L.J., said, would need some 
elaboration and qualification. His own view was that the question of 
contributory- negligence had ultimately to be decided on the facts, and that 
the tendency to substitute a too philosophical analysis of causation for a 
broad estimate of responsibility in the legal sense was to be deprecated. 
A solution sought only “in terms of causation” would make it difficult 
to avoid the conclusion that the last link in the chain was also the deter- 
mining factor in the result. “But legal responsibility does not necessarily 
depend. on the last link.” This line of thought follows the Volute case, 
McLean v. Bell, and SWEANE $ v. Cooper (Scott, L.J., did not mention the 
last of these cases}. 

It now seems necessary to mei a little further the meaning of 
the statement endorsed by such eminent authorities as Lord Birkenhead, 
Lord Wright, and Lord Justice Scott that the decision in cases of con- 

`- tributory negligence must turn on responsibility rather than on causation. 
Leading textbooks (Salmond, sect. 126; Winfield, sect. 127) have found it 
impossible to explain the law of contributory negligence completely either 
in terms of causation or in terms of negligence, i.e. responsibility. 

The implication of the decisions from the Volute to the Eurymedon 
seems to'be that, although responsibility can never be attached to a 
person’ who has not contributed to the causation of the accident, the 

- ‘causation theories alone do not give sufficient guidance. The test of the 
ultimate cause is apparently rejected, and the test of the decisive cause 
is considered as inadequate (a) im cases. where there is no substantial 
time ińterval between the acts of the parties and (b) in cases of continuing 
“negligence. ‘The negligent steering of one ship may have started earlier 
than the negligent anchoring of the other but this is quite different from 
one act causing the other. The legal problem for the cases of group (a) is 
therefore substantially the same, as for those of group (b). The Eurymedon 
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belongs to group (a), Swadling v. Cooper to group (b). In group (b) 
causation theories cannot solve the problem, because both acts jointly 
and simultaneously cause the injury. The decision must therefore turn 
on responsibility, as in the Volute and in Swadling v. Cooper (where 
“substantially cause” meant, in effect, “substantially responsible’). But 
in group (a) one party establishes a cause, e.g. by having a defective 
steering gear, or by keeping an insufficient lookout. This cause continues 
to be effective right up to the moment of the collision. Independently 
of such behaviour, another person establishes another cause, e.g. by 
anchoring a ship athwart the fairway. But neither of these acts, both 
negligent, causes the other. They start independently of each other, 
probably at different moments, and, by meeting each other, produce 
the damage. Either party, has an opportunity of altering its behaviour 
and thereby eliminating the cause, but neither avails itself of the 
opportunity, ie. the negligence of both continues right up to the 
collision. For that reason, it is respectfully submitted, Greer, L.J.’s, 
rule 5 is not only unnecessary, but actually misleading. Rule 4 deals 
adequately with all these cases. Either both acts are entirely or 
practically simultaneous, as in most collisions between motor vehicles, 
or both acts start at different moments, but continue up to the moment of 
the accident. In every case, joint responsibility can be the only adequate 
result, and the only theoretical difference seems to be, that in the latter 
group of cases, the act of one party, is, in the eyes of the other, a “‘novus 
actus interveniens.”’ It interrupts, technically, the causation, but the 
“rough policy of the law” (Salmond, sect. 126) rightly decides that this 
physical interruption should not extinguish liability, leaving the decision 
to a weighing of responsibilities. It may be interesting to note that a very 
similar problem arose in German law, where Art. 254 of the Burgerliches . 
Gesetzbuch provides that damages should be apportioned according to 
which of the parties has more substantially caused the damage. It is 
generally agreed that the term “‘causation”’ instead of “responsibility ” 
was chosen merely to include cases of strict liability, and that, generally 
speaking, the decision must turn on responsibility, not on causation. This 
is very similar to the recent developments in English Law. It reinforces 
the point made above that “substantially cause” (Swadling v. Cooper) 
means really “be substantially responsible.” 

To sum up, it is the elimination of the time interval in most modern 
accidents, especially those between fast moving vehicles, which has pre- 
vented causation theories from solving the problem of contributory 
negligence. It is therefore to be welcomed that the House of Lords as 
well as the Court of Appeal seem determined to abandon causation con- 
troversies in this matter and to weigh responsibilities. But so long as 
Common Law Courts are compelled to lay the blame entirely upon the 
one or the other party, instead of apportioning it, as would be the proper 
solution in most cases, the law is bound to remain unsatisfactory. The 
contradictory evidence of parties and witnesses in most collision cases 
makes it particularly difficult to hold one of the two parties entirely 
responsible, therefore the common law rule must lead to a certain 
arbitrariness in the weighing of evidence and will leave a feeling of 
grievance in the party held fully responsible. 

Scott, L.J., made some important observations on statutory inter- 
pretation. He said that a wide view of joint responsibility, in accordance 
with the spirit of the proportionate rule of Admiralty Law, had the 
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advantage of being consonant with the practice of other parties to the 
Collision Convention (legalised in England by the Act of 1911). 
~ “The maintenance of uniformity in the interpretation of a rule after 
its international adoption is just as important as the initial removal of 
divergences. That we should, in a branch of law covered by an inter- 
national convention, preserve uniformity, is an obvious advantage, if it 
is judicially possible.” Cf. on similar lines, Greene, L.J., as he then was, in 
Grein v. Imperial Airways, Lid., [1934] 1 K.B. 50 et seq. 

Here comparative law is brought in to’ support a teleological inter- 
.pretation (uniformity of maritime law) and both reinforce a result consonant 
. with logical analysis. But as the whole controversy over contributory 
T “negligence shows, logical analysis alone leaves several possible conclusions. 
The ultimate decision must turn on a-weighing of social values, and it is to 
-be welcomed that a-distinguished judge should do so openly. 


W. FRIEDMANN. 


Contract for Sale of Land—Penalty 


` -In Mussen v. Van Diemen’s Land Co., [1938] r All E.R. 210, an impor- 
. tant qualification has been added to the rule that where in a contract 
for the sale of land the purchase price is to be paid by instalments a clause 
providing for forfeiture of instalments already paid on default in payment 
of a further instalment is in the nature of a penalty. Farwell, J., decided 
‘that in such a case the purchaser is only entitled to repayment of the 
amount forfeited by way of equitable relief if at the same time he is asking 
for, or is in a position to ask for, specific performance of the contract. In 
Such circumstances the unconscionable conduct, which is the prerequisite 
for the-intervention of Equity, is to be found, in the opinion of the learned 
judge, in the refusal of the vendor to credit the purchaser on performance 
of the contract with the forfeited instalments. 
In view of dicta such as that of Mellish, L.J., in Re Dagenham (Thames) 
Dock Co. (1873), 8 Ch. App. 1022 at p. 1025, ‘‘I have always understood that 
where there is a stipulation that if, on a certain day, an agreement remains 
either wholly or in any part unperformed—in which case the real damage 
may be either very large or very trifling—there is to be a certain for- 
feiture incurred, that stipulation is‘to be treated as in the nature of a 
‘penalty,” ” one might have thought that the mere presence of such a 
provision constituted a prima facie case for equitable intervention, leaving 
it to the vendor to justify the retention of the instalments received by 
proof of damage suffered as a result of the purchaser’s breach of contract. 
- In Steedman v. Drinkle, [1916] 1 A.C. 275, the plaintiff claimed specific 
` performance and alternatively relief from forfeiture. The Privy Council 
granted such relief but refused to decree specific performance. This 
_ decision was explained by. Farwell, J., on the-ground that in granting 
‘relief the Board must be taken to have considered that the plaintiff had 
asked, however unsuccessfully, for specific performance. There is, however, 
nothing in the judgment of Viscount Haldane to indicate that the alter- 
native claims of the plaintiff were considered in relation to each other; 
~ and even if this had beén done, it is submitted with great respect, that it 
seems at least equally possible to say that equitable relief was granted 
to the. plaintiff although he had not been granted specific performance as 
because he had also asked for specific performance. 
On the latter reading of the case the distinction drawn comes perilously 
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near that between a purchaser who, knowing that he is not entitled to 
ask for specific performance, refrains, as an honest litigant, from making 
such a claim, and a purchaser who in spite of such knowledge maintains 
a claim for specific performance. 

The passages in the judgment which stress the fact that the plaintiff 
entered into the contract with his eyes open and that, as an experienced 
business man, he must have contemplated the possibility of finding him- 
self in financial difficulties show that the present tendency of the Courts 
which is strongly inclined against interference with contractual freedom is . . 
also making itself felt in the exclusive realm of Equity. This tendency, 
evidenced by decisions such as Kirk v. Eustace, supra, p. 157, or, quite 
recently, Port v. Griffiths, [1938] 1 All E.R. 295, is of interest as reflecting 
present conditions of economic prosperity. 

J. UNGER. 


Road Traffic Acts—Compulsory Insurance 


What must be regarded as one of the major defects in the provisions 
of the Road Traffic Act, 1930, relating to compulsory third party insurance . 
was the loophole left open for the avoidance by the insurers of the policies 
taken out thereunder (see ‘‘The Position of the Injured Third Party,” 
above). This was partially remedied by the amending Act of 1934. Another 
weakness in the same part of the statute, again apparently due to legis- 
lative tenderness for the insurance companies has been revealed by two 
recent cases Izzard v. Universal Insurance Co., [1937] A.C. 773, and Wyatt 
vy, Guildhall Insurance Co. Lid., {1937} 1 K.B. 653. 

Section 36 (1) deals with the scope of the policy required, and exempts 
from compulsory cover the following three cases— 


(a) liability in respect of death or injury to a workman arising out 
of or in the course of his employment ; 

(b) passengers, except in the case of a vehicle used to carry them 
for hire or reward or by reason of or in pursuance of a contract of - 
employment ; 

(c) any contractual liability. 


The first of these exemptions is open to serious objection in that an’ 
accident covered by the Workmen’s Compensation Act, as is obviously 
intended, not infrequently gives rise to a claim in tort, and it is a little 
difficult to see why an employer should be under a lesser obligation to 
safeguard the workman on whose services his business depends than 
the casual citizen whom he may injure. It may be possible, however, to 
give a narrower construction to the words and to confine the exception ~ 
to cases where the Workmen’s Compensation Act applies, though this 
appears to deprive it of any real meaning. 

The second exemption is even more objectionable. The chances of a 
passenger being injured by negligent driving are quite considerable, and 
to exclude him from the privileges of the Act is to revive indirectly the 
doctrine of identification exploded in the Bernina (13 App. Cas. 1). Policies 
have in actual fact usually provided cover in these cases, but the provisions 
of this subsection are a direct encouragement to the insurance companies 
to cut down the extent of the cover. Moreover, in spite of the section, even 
a person who pays for his transport may find himself unprotected. This is 
well shown by Wyatt's Case (supra). The normal policy issued for “social 
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domestic and pleasure purposes” does not cover the driver, if he carries a 
paying passenger, even if'it be such a nominal sum as would simply furnish 
a contribution towards running expenses. Quite apart from this the words 

‘in the case of a vehicle in which passengers are carried” were construed 
‘to mean “are habitually carried for reward in that vehicle,” so that it could 
hardly be contended that the driver who only had a “social and domestic’ 
policy was committing an offence by not insuring a casual paying passenger. 
In Wyatt's Case the plaintiff had been invited to accompany the defendant 
‘aS a paying passenger. 

In Izzard’s Case the Court of Appeal, [1936] 2 K.B. 555, had to con- 
sider the other qualification on the exemption, “ carriage by reason of a 
contract of employment,” and succeeded in putting such a narrow con- 
struction upon it as to deprive a widow of compensation. Izzard was a 
workman who was being carried home from his work under the terms of 
. his employment, when he was fatally injured in a road accident. His 
employers did not own the vehicle in question, but had made an arrange- 
ment with its owner for the transport of their work people. The Court of 
Appeal took the view that since the deceased was not employed by the 
owner of the vehicle, he was not within the qualification to the exemption, 
and must be treated as a mere voluntary passenger. The House of Lords 
has dissented from this view ([1937] A.C. 773) and adopted the wider inter- 
pretation that all cases of carriage resulting from contracts of employment 
are intended to be covered. After all the object of the legislature was to 
give protection to the third party, and it is submitted that the Courts 
ought to construe the Act as a charter of indemnification to such persons. 

Again, exemption from obligation to insure contractual liability 
appears to be a serious weak point in the Act. There have so far been no 
decisions as to the precise scope of the matter. It is bound to be argued 
sooner or later, that since the liability of a carrier to his passengers is a 
contractual liability, he is not bound to insure them. In other words there 
is a contradiction between this subsection and the reservation in the 
previous subsection relating to passengers carried for hire or reward which 
we have just discussed. If the Court acts on the principle of construction 
suggested above, this difficulty can be got over by suing in tort instead 
of contract. What other contractual liability “for death or bodily injury 
caused by or arising out of the use of the vehicle” is likely to arise? The 
carrier is unlikely to assume any higher responsibility than that placed 
upon him by the law of tort. He may, however, cut down his obligations by 
Special contract, though this is not allowed in the case of public service 
vehicles (see s. 97). Such a cutting down might result in some remaining 
liability, and it is the obligation to insure this, of which the draftsman was 
presumably anxious to relieve him. Why he should have desired to show 
such solicitude in a case which seems to be quite undeserving of it, is not 
apparent. 

R. S. T. CHORLEY. 
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REVIEWS 


LAW AND OTHER THINGS. By Tue Rr. Hon. LORD MACMILLAN, 
G.C.V.O., LL.D. Cambridge: at the auyereity Press, 1937. 284 pp. 
8s. 6d. net. 


After Lord Macmillan had spoken at a recent megaton congress 
_ one of the foreign delegates remarked to the present reviewer, “On voit — 
tout de suite que c’est une grande personnalité.” It is a judgment from 
which there can be no dissent. We all. know of Lord Macmillan’s dis- ~ 
tinguished career in law and in public life, of his great intellectual gifts, 
his immense capacity for work, and the unsparing way in which he has 
. given his talents to the service of the State and to the promotion of bodies 
. and causes which work for the public good. But others might do as much 
without achieving the same commanding influence or winning the peculiar 
esteem and affection with which Lord Macmillan is regarded’ by all who 
have met him or heard him speak. The secret lies in the personality. which f 
_Teveals itself in the pages of the volume before us. 
The distinguished author has here collected addresses on such subjects 

s “Law and Politics,” “Law and Ethics,” “Law and: Religion,” “Law 
and History,” “Law and Language,” which he has delivered to audiences 
of lawyers and others. With one exception—a paper on ‘‘The Ethics of 
Advocacy,” which was read before the Royal Philosophical Society of 
Glasgow in r916—-they date from the last ten years. There are also 
included three papers on the judicial and literary work of Lord Chancellor 
Birkenhead, two of which were originally published as reviews in. The 
Empire Review, the third being the brief but eloquent valediction which 
appeared as a preface to Lord Birkenhead’s Las? Essays. 

The addresses would repay study as models of the speaker’s art. 
Lord Macmillan does not preach, he talks. He talks with a felicity of word 
and phrase so perfect as to seem unstudied; he talks with such appearance 
of spontaneous and discursive ease that one only gradually realises that 
beneath the smooth surface there is moving a strong and persuasive 
current of thought. Ille regit dictis animos, et pectora mulcet. Or-we may - 
say with the older poet, Suadaeque medulla. What he says and the 
-manner in which he says it are always perfectly suited to the occasion. ` 
To Scottish law agents celebrating the jubilee of a professional association 
he speaks as a fellow-practitioner in reminiscent and reflective mood, to 
students as a wise and kindly elder, to members of historical and philo- 
sophical societies as one who from his technical experience can bring some _ 
contribution to the discussion of problems which concern lawyer and non-. 
lawyer alike. When he turns to address a nation-wide audience (in his 
broadcast National Lecture on “Law and the Citizen”) he assumes, 
though not so completely as altogether to disguise the man, the robe of 
the judge and statesman, and his natural urbanitas and comitas are rein- ' 
forced by the deeper notes of gravitas and auctoritas. 

If this versatility were merely the product of conscious rhetorical | 
artifice we might admire it, but it would leave us cold. But, just as the ~ 
numerous apt quotations which illustrate his argument—he is as much at 
home in his classics from Heraclitus to Petronius as he is in English ' 
literature, and his legal reading extends from early anonymous Scottish . 
treatises to the productions of contemporary academic jurisprudence 
which the busy professional lawyer so seldom has time to read—are no 
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artificial pendants but arise naturally out of a well-read and cultured mind, 
so the characteristics of his style are but the index of a spirit naturally 
able to enter into sympathetic relation with diverse audiences because of 


‘its breadth and warmth of human feeling.» This broad and warm humanity 
makes him always conscious of law as something more than an abstract 


scheme of self-sufficient rules. To him law is the great force which by 


~- preserving order makes for liberty in human affairs. “Law is something 
’ much’ greater and nobler than the’contents of any statute-book, of any 


_ code, of any volume of judicial decisions. ‘It is the guardian and vindicator 


of the two most precious things in the world—justice and liberty.” The 
same spirit colours all his discussion of the relations between the categories 
of thought which man has devised to give him guidance in his progress 
through life—law, government, ethics, religion. He does not, in view of 


“the nature and occasion of his addresses, profess to treat with formal 
- . academic completeness the questions which he raises, but he explores 


` them so far as is possible in the circumstances and always with humanity, 


_culture, enthusiasm, intellectual freshness, and a sense of the deeper 


problems lying below. These qualities give life and-value to everything 
he says. No one, lawyer or layman, can read this book without finding 


-ia it something to enrich his sd acs and stimulate his reflection. 


A. H. CAMPBELL. 


A CENTURY OF LEGAL PROGRESS. Edited by Arison Reppy. New 
' York University Press. Three Volumes. $25 the set. 


The first point which strikes the reviewer in perusing these three 
packed volumes, published by the University of New York to celebrate 
the hundredth anniversary of the foundation of its Law School, is the 


- extraordinary vigour of the legal profession in America. Its achievements 


in the century have been no less notable than those of its industrialists 
and its statesmen. It has extended the Common Law over a continent, 
it has achieved high professional standards, it has built up law schools and 


' _ law libraries unequalled throughout the world, it has produced jurists of 


the highest rank; in fact, one might prolong the catalogue considerably, 
and still not exhaust the list of its achievements. No wonder, therefore, 


‘that insthe United States, law is a living force, constantly diverted to new 


ends. The century has been a memorable one for law, and the signs are 
that the next century will be at least as notable as the last, for if the 
present reviewer has read aright the evidence presented by these three 
volumes, the American lawyer is looking forward, eagerly, a little appre- 


` hensively, perhaps, but with an unsated appetite for social experiment. 


There is, of course, no unanimity either over ends or means. Some writers 
set the seal of their approval (a trifle nervously, maybe) upon the recent 
activities of the Supreme Court. On the other hand, Professor Corwin 
has delivered a shattering assault upon it in the matter of the Schechter 


= Case. Again, Professor Laski, in his most downright mood, argues that 


the capitalist state, having failed to solve the fundamental problem of 
the subsistence level of the masses, must necessarily drift into fascism, 
and so at last be destroyed by a militant communism; whilst Professor 
Kantorowicz stoutly defends the liberal capitalist state and ends with a 


memorable paragraph— 


“I am fully aware,” he says, “that no considerations of any kind can 
save individualistic capitalism. I am convinced that the future belongs 
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to State capitalism with a tendency towards socialism—to national, not 
to international, socialism, Socialist propaganda has made capitalism a 
spiteful byword which even the capitalists begin to be ashamed of using. 
Capitalism has been sentenced by history and public opinion, but the 
witnesses have been false, the advocates weak, the jury biased, and the 
verdict they returned was untrue.” l 

Fortunately, history is never written; it is always being written, and 


` it may be that the pessimism of Professor Laski and that of Professor 


Kantorowicz are alike premature. Capitalism still rears an unrepentant 
. head in the United States, and there are few signs either of fascism or of 
militant communism as yet in this country. Possibly the reasons for this 
are economic, but if that is so, it should prompt a further investigation 
into the working of liberal democracies, since they appear to be able to 
weather economic storms better than dictatorships of either the right or | 
the left. 

Of the various sections into which this work is divided, the present 
reviewer found the section upon Jurisprudence the most stimulating, and 
that upon International Law the least. Professor Kocoureck, in an 
excellently-balanced contribution, sums up the progress which has been 
made in analytical jurisprudence, since Austin, paying the well-merited 
tribute to Holland and to the neglected Terry, whilst Professor Morris 
Cohen discusses the aims of the realists and the functionalists, after 
emphasising the vagueness of the constructive side of Pound’s ‘‘social’ _ 
engineering.” This, of course, has been. noticed before, and it is a little’ 
surprising that among all the varied shades of juristic thought in the 
United States there are to-day apparently no naturalists. 

The International Law writers are, frankly, disappointing, leaving the 
reader with a feeling of frustration. Professor Borchard’s bleak negativism . 
leads him no further than to a lament for the good old days of nineteenth 
century stability, and an advocacy of a return to “neutrality.” For him 
International Law is a system of fixed content, with the result that almost 
the whole of the policy of the Allies at sea after 1915 (and Semble, of the 
U.S.A., after 1917) was “‘illegal.”’ To the European, such a point of view 
seems as remote from actualities ds the conception of an inviolable neu- 
trality in a world which has shrunk to such a point that even the west 
coast of the United States cannot now be regarded as secure from hostile 
attack. The recent sinking of the Panay merely adds point to this criticism 
of a purely negativist attitude. 

One final impression must be noted. The cumulative effect of these 
essays affords a tribute to the intellectual activity of the law schools, 
‘where acute academic lawyers are constantly testing principles, criticising 
policies, and stating conclusions even if only tentative. No wonder they 
have won such a commanding position in their profession, and there is 
much in their methods that we over here would do well to ponder. 


G. W. KEETON. 


PUBLIC ENTERPRISE. Edited for the New -Fabian Research Bureau 
by WiLLtiam A. Rosson. George Allen & Unwin, Ltd. 416 pp. 
12s. 6d. 


The 1937 crop of books in the field of political science has been excep- 
tionally interesting; the one now reviewed is perhaps the most interesting 
of them all for the student of administrative law. It deals with at least one 
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species of ‘the curious and bewildering genus of “semi-independent” 
administrative authorities that immediately sprang into prominence 
(multiplying especially in the last ten years or so in’ ever-increasing num- 


`| bers) following’ on.the solemn excommunication of such things by the 
' Machinery of Government Committee of 1918. The purpose of the book is, 


of course, to provide a. general, all-round description of the boards and 


‘commissions which are entrusted ° ‘with the operation of vital public 


y 


-, ` utilities and the regulation or organisation of great national industries,” 


a task which it adroitly accomplishes. Though it is not written primarily 
from the point of view of the.legal expert, it is easy to see that something 


_- of the kind is implied in the- work, and this is no coupe because it has one 


for its editor. 

; “Since the political control which is ene over the public 
service boards is comparatively weak” (writes Dr. Robson), “it is 
desirable that judicial control over their activities should be strength- 
ened, and be made, indeed, much stronger than it is in the case of an 
ordinary government department subject to full ministerial responsi- 
bility to Parliament. ... The need for'a system of administrative 
courts has grown apace with the emergence of each of the public boards 
described in these pages.” 

` The-muddle that the creation of “semi-independent” administrative 
authorities has caused for thè constitutional lawyer has been laid bare by 


1? 


Dr. Ivor Jennings; in his series of “Notes on Administrative Law,” in 


‘the Journal of Public Administration. The muddle for the administrative 


lawyer is, however, not quite as great. The poverty of basic doctrine is 
equally regrettable from both points of view (though, as Dr. Jennings 
would say, it is, perhaps, a little hypercritical to expect a major adjustment 
of the _body of English law in the brief space—some 100 years—since the 
new authorities first appeared on the scene). But certain superficial 


- adjustments, admittedly slight, have in this case been made in legal 


methods, if not in principle. The adjustments, such as they are, are signi- 


` ficant, for they point the way to the path of future progress; if progress is 


to take place. 
The problem that has been set the lawyer is this: can a satisfactory 


substitute be found for the old, abandoned, controls over the economic 


enterprises concerned, which will guide them to the position where they: 
will be of- greatest value to the community, providing socially necessary 


services at a fair price? Competition has failed in nearly every respect; 


political control has been relaxed, almost completely, in the interests of 


” technical efficiency. We are left with two final possibilities: administrative 


-and judicial control, 


A great deal can be done by the first method, particularly if the sug- 
gestions put forward by the various authors of the present work are 
adopted. But there remain certain broad issues that cannot be tackled 
administratively. ‘“‘The public,” it is said (p. 175), “has to be protected 
from “excessive charges, the staff from exploitation, and the authorities 


- with whom the L.P.T.B. come into contact from unfair treatment.” What, 


it may be asked, is the fair price for milk? For fares on London buses? 
What is a fair remuneration for the farmer ?. For the bus driver? To what 
compensation are the dispossessed owners of economic enterprises entitled ? 
What should be'the rate of interest payable to the holders of their stock ¢ 
The answers are not easily found. 

. „Accordingly, we see that the Railway Rates Tribunal has been made 
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the arbiter of London Transport fares, whilst the assessment of the com- 
pensation paid to. the owners of the old 60 undertakings was made by the 
London Passenger Transport Arbitration Tribunal, and so on. But the 
_,consumers of milk are utterly unprotected, and, as for the methods of © 
“settling” salaries and wages, the less said the better, paruemarly since - 
the Coronation Bus Strike. 

Dr. Robson is right.. We need new administrative courts, and a new 
. administrative jurisprudence. The machinery of the Railway Rates 


a Tribunal is sound, though it needs overhauling and expansion; the Civil 
Service Arbitration Tribunal has an excellent record of work behind it. . 


The time is ripe for developments all along the line, and it should-not be 


difficult to piecé together a secure foundation for an advance into new N 


territory out of the material that lies ready to our hands. 


MAXWELL’S INTERPRETATION ‘OF STATUTES. Eighth Edition. 


By Sir Girsert H. B. Jackson, late Puisne Judge of the High Court - 
at Madras. London: Sweet & Maxwell, 1937. cxii and 381 pp. £1 12s. 


The Courts: spend much more time in the interpretation of statutes 
than in the development of the common law, in spite of the average 
. student’s belief that the law is the common law. Moreover, administrators,. 
. legal advisers to companies,.and the like, spend much of their time trying - 
to find out what-Parliament intended or, what is not by any means the 
` same thing, what the Courts are likely to say that it intended. In fact, 
the two fundamental problems of the modern law are, in the first place, 
législation, and in the second place, the interpretation of legislation, 
though neither problem is properly treated of in our books or taught in 
our law schools. A good book on statutory interpretation is therefore 
essential. Such a book may take one of two forms: either it may indicate 
how judges interpret, or it may set out how judges say that thcy interpret. 


2 Maxwell and Craies both adopt the latter alternative; and_as judges have 


developed contradictory principles, the result is confusion. There is, for 
instance, hardly a rule in Maxwell which cannot be matched by its opposite, 


also in Maxwell. The editor of the present edition thinks that it should be_ 


read and not used as a work of reference. An intelligent man does not 


read it, but he does use it as a work of reference to find out the principle _ 


_ that suits his client. If he wants a liberal interpretation he looks up the 
developments of Heydon’s Case y if he is anxious for a strict interpretation 
he discovers that a presumption has been invented to suit him. (See, for 
instance, Consett Iron Co. v. Clavering, [1935] 2 K.B. 42, where Slesser, L.J., 
found that a presumption enabled him to protect property, while the 
“purpose” of the Act enabled Greer, L.J., to interfere with it, while 
Roche, L.J., was able to use the long and short titles to come down on the 
. side of property. ) 

The editor has not interfered much with the text. He has added an 
occasional sentence and referred to most of the recent cases, Others he 
left out, possibly, because the method of interpretation often lies secreted 
in the substance. For a local government lawyer, for instance, practically 
every local government case is an application of one or other of the rules 


of interpretation, and he is able to see which rule is (or what contradictory . 


Tules are) applied. The following list gives a few cases which might have 
been mentioned, together with a few minor criticisms— 
Re Hector Whaling, [1936] 1 Ch. 208, would be better placed on p. 301 
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_ than onp: 300. The fact that one Act may incorporate future Acts merely 


by stating that it incorporates certain kinds of Acts might have been 
mentioned í. Ellen Street Estates v. Minister of Health, [1934] 1 K.B. 590. 
For Lewis v. Bearey, on p. 147, read Re Berrey, Lewis v. Berrey. Altrincham 
Electric. Supply v. Sale U.D.C,. (1936), 34 L.G.R. 215, a House of Lords 
decision, might have been. referred to, since it contains many statements 
on principles of interpretation... On absurdity, see Central London Rly. v. 
I nland - Revenue Commissioners, [1937] A.C. 77. On private Acts, see 


‘Barton v. Moorhouse, [1935] A.C. 300. Swan v. Pure Ice Co., [1935] 2 K.B. 
. 365, deals. with several questions of interpretation, besides that of consolida- 
-tion, for which it is quoted. . The reference to Assam Rlys. v. Inland 


Revenue Commissioners, [1935] A.C. 445, on -p. 26 appears to me to be 


- inaccurate, especially when that caseis read with the Eastman Kodak Case. 


I think that Astor v..Berry, [1935] A.C..398, ought to have been referred to. 
On.a course of legislation, see Goddard, J., in Allen v. Waters, [1935] 
1 K.B. 200; On the presumption in favour of freedom of contract, see 
David v. De Silva, [1934] A.C. 106. On consolidation Acts, see also Notts 
C.C. v. Middlesex C.C., [1936] 1 K.B. i41; Re Turner's Will Trusts, [1937] 
I Ch. 15. On the pregumption against interference with property rights, 


“see ‘Re Bowman, [1932].2 K.B. 621; Turton v. Turnbull, [1934] 2 K.B. 


, 
J 


197; West Ham Corporation v. Benabo, [1934] 2 K.B. 253; Consett Iron Co. 


V., Clavering, [1935] 2 K.B.-42; Druce x. Beaumont Property Trust, [1935] 
.2 K.B. 257. On strict construction of taxing Acts, see Dewar v Inland 


Revenue Commissioners, [1935} 2 K.B. 351. On the presumption against 


-- retroactive effect, see Re Nautilus Steam. Co.; [1936] 1 Ch. 17. On the 
presumption against deprivation of the right of access to the courts, see 


R.S W. Paul v. Wheat Commissioners, [1937] A.C. 139. 
~ W. Ivor JENNINGS. 


sen CHITTY ON CONTRACTS. Nineteenth Edition, under the general editor- 


~. ship of Dr. HAROLD POTTER. Pp. cexvi and 1031. London: Sweet 
& Maxwell, Ltd., 1937. 50s; net. 


. This book is, in its way, like the Common Law. It grows and develops 
from century to century; a good deal of it is very much out of date, but 
the balance its users evidently find to their mind. It has its good and its 
bad points—which of them predominate it is not very. easy to say. That 
a volume written (in 1826) before the really scientific study of the law of 
contract had begun in England should still be going strong is on the face 


of it-such an extraordinary thing as to call for investigation. Yet it is by 
‘no means a unique phenomenon, for a large proportion of our leading 
. textbooks share its venerable antiquity, and most of them with equal lack 


of scientific justification. The reason must be found in the conservatism 
of the legal profession, for if the demand for these works was not substantial 
the vested interests of the publishers could not keep them on the market. 
It is evident that they fill a useful purpose. One element is perhaps their 


_portly size—a row of Chittys on the bookshelves of a solicitor’s office 
_. must be persuasive to the lay client of great learning. More important is 


the extraordinary variety. of material and almost terrific citation of deci- 
sions—a practitioner who knows his way about this volume must be 
always striking against little nuggets of metal which at any rate have the 
appearance of gold. But will a new generation of lawyers trained in a 
more scientific school maintain this curious penchant for the antique ? 

- However, we must say something about the nineteenth edition. Chitty 


‘Yo 
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judged by the standards of 1820 was no agape a good book. Judged by 
comparison with Pollock, Anson, and Salmond and Winfield, it is far from 
good. Dr. Potter has enlisted a very strong team of editors’in his endeavour 
to bring about a radical transformation. Transformed it they have, but 
it 1s still not a good book. The new wine ferments in the old bottles, but 
the result is hardly intoxicating. One of the greatest difficulties, perhaps 
the. fundamental-one, is the lack of a satisfactory analytical atrangement. 
Dr. Potter’s preface shows clearly that he realises this, and he has done as 
‘much as-a brave editor dare to remedy it, but as he says, “practitioners 
have been accustomed to this work in its present form for a very long time.”’ - 
In these circumstances we would suggest that much greater use should 
be made of cross-references. A number of important instances leap to the 
eye. In the short and inadequate section on hire purchase, contained: in ’ 
- the chapter on “Sale of Goods,” no reference is made to the much fuller ` 
treatment of the-same subject in the chapter on bailments. Stoppage in’ 
transit is independently dealt with, both under ‘‘Sale’’-and “Carriage of 

Goods.” Agency is dealt with under two widely separated headings, | 
without cross-references. Part performance, a doctrine brought into being 
by the Statute of Frauds, is not mentioned under that subject, but is well - 

discussed by Dr. Pottér himself under “ Specific Performance.” Section 40 ; 
‘ of the Law of Property Act, 1925, receives separate treatment some 
three hundred pages after section 4 of the Statute of Frauds. A syndicate 
of editors is almost bound to produce instances of this sort of thing, and - 
it may not greatly matter from a practical point of view if STRASO STEE 
is attended to. 

On Sir Charles Odgers the greatest burden has fallen, that of having: 
to modernise the chapters on the general principles of contract. He has 
our sympathy. He has made use of the recent decisions with much skill, 
but his mahogany does not dovetail into the old oak. Lack of space 
prevents us from going into detail about this, but a good illustration would 
be the subject of mistake. Bell v. Levey Bros., [1932] A.C. 161, is perhaps, 
a good example- of cubist painting, but it is not well hung in the gallery 
among a poorish collection of Victorians and others. 

There are some very serious omissions in some of the other chapters. 
No reader would dream that almost all overseas commerce ‘is’ carried on 
‘on the basis. of c.i.f. contracts—unless we are mistaken there are only 
two lines about them in the whole volume. Again, the finance of overseas 
commerce is based-on bankers’ credits. Mr. R. W. Jones, in a very com- 
petent, if rather too compressed, section on the law of banking ‘eight 
pages) maintains a silence on the subject which no one is better qualified 
to break than he. In the chapter on “Carriage” we miss any treatment of ` 
that crucial topic; deviation—failure to mention general average is more _ 
excusable, but why write on carriage by sea if there is no space for such 
topics? And why should we not have a chapter on insurance? There is, 
of course, a mass of valuable material in the book—there always has been. 
The reviewer would be sorry if his strictures too much obscured this fact. ` 
Moreover, the present re-editing certainly makes this material more avail- 
able and more palatable than of old. 

In conclusion we think it would be a really valuable piece of work to 
conduct an inquiry into the reasons which lead practitioners to purchase 
the particular textbooks which they affect. If it should happen that these 
lines should catch the eyes of some among them, may we encourage them 
to write to the editor about the subject? The scientific standard reached - 
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by the textbooks in everyday use is some measure of that N by the 
profession as a whole. To ODA more ligħt on this subject would be a 
research of great value. R. S. T. CHORLEY. 


THE ENGLISH LEGAL SYSTEM. By G. R..Y. Rapcuirre, D.C.L., 
and GEOFFREY Cross, M:A., London. Butterworth & co (Pub- 
lishers) Ltd. 8vo., pp. viii and 428. 16s. 


This is, as the Preface tells us, a book intended for students beginning 

the study of the law. It is partly historical, in that it sketches, in the 
first sixteen chapters, the appearance and growth :of English judicial 
institutions; and it is partly analytical, in that it devotes three chapters 
-to a description of the existing tribunals. The three final chapters deal 
respectively with Case Law and Statute Law, the Legal Profession, and the 
Legal System and the State. The authors expressly disclaim original 
research; though it is obvious that they have not been able to resist its 
charms. It is natural to compare The English Legal System with the 
recently published work of the distinguished Professor of Comparative 
Law in the University of Paris. M. Henri Levy-Ullmann, entitled, in the 
admirable translation by Dr. Goadby, The English ‘Legal Tradition. 
Both-are masterpieces; and the work under reviéw is worthy to rank with 
its brilliant predecessor. i 

The chief difficulty of the authors has, obviously, been to describe the 

framework of English substantive law without attempting to describe the 

-- law itself; and all English lawyers will appreciate the magnitude of that 
task. How, for instance, can one expect a reader to understand the working 
_of the “assizes” and other “real” actions without some knowledge of the 
system of land law which these forms of actions pre-supposed, or to 
appreciate the importance of the “case” actions without a study of the 
highly technical doctrine of “consideration”? which evolved from the 
‘specialised action of Assumpsit ? The learned authors would, we feel sure, 
' be the first to admit that it is impossible, in a work of this nature, completely 
to overcome this difficulty; but it is only right-that the reviewer should 
state that, in his judgment, the skill which they have shown in handling 
it is of a remarkably high order. One effect, very important, which they 
have produced is, to convince the reader of their pages that they, at least, 
know the whole story, even if they restrict themselves to telling only a 
part of it. 

If the reviewer were to distinguish chapters of outstanding merit, he 

- would select No. XIV, which contains a thoroughly sound account, most 
useful for a modern lawyer, of the-Courts Merchant and Maritime, and the 
final chapter (No. XXII) on the Legal System and the State, in which 
‘good use has been made of the admirable little study by Mr. R. C. K. 
Ensor,* by way of contrast, of the relationship to the State of a typical 
Continental legal system. 

-Of small points for criticism it might be suggested that, in emphasising 
the subj ection of the copyholders to their lords “until the end of the Middle 
Ages,” exception should have been made for the powerful protection of the 
criminal jurisdiction of the King’s Courts (p. 23). The classical, but wholly 
untrue doctrine that, “land was by far the most important article of property 
in the Middle. Ages” (p. 36) ought at last to be’allowed to die of old age. 
Surely it cannot be right to suggest (p. 66) that the appellee in Ashton v. 


1 With a Preface by Sir Willidm Holdsworth, Macmillan, 1935. 
2 -Courts and Judges in England and France, Oxford, 1933. 
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Thornton could ‘(after being acquitted) have had to “face a second trial 
by jury.” An unlearned reader might rashly conclude from p. 85 that 
there was a commission of nisi prius. The equitable remedy of “sequestra- 
tion” is much older than Coulston v. Gardiner (p. 135, n.). The two 
distinct writs of levari facias (not abolished till 1883) and fiert facias have 
been telescoped on p. 181. The position of the “private prosecutor” 
(p. 341) is made“to resemble too much the position of the civil plaintiff; 
for the former cannot withdraw his charge without the leave of the Court.” 
Finally, the Act of Settlement did not lay it down that the judges should 
“only” be removable on the presentation of an Address from the Houses. 
But these are small blemishes in an admirable book. 

j o ` EDWARD JENKS.’ 


RENVOI IN MODERN ENGLISH LAW. By the late ALBRECHT MENDELS- 
` SouN-BARTHOLDY, LL.D. Edited by G. C. CHESHIRE, D.C. L., 
Oxford. At the Clarendon Press. Humphrey-Milford. 5s, 


_ The question of renvoi has been one of the favourite battlegrounds of 
legal theorists during the past fifty years. In spite of the forbidding bulk 
òf literature on this subject the late Professor Mendelssohn-Bartholdy has 
been able to add some arguments -of force and originality. This in. itself 
is. an achievement. At the time of the author’s death the manuscript had 
not been finally prepared for publication. But thanks to the careful 
editing of Dr. Cheshire the pérsonal qualities of style and the continuity 
of thought have been fully preserved. 

The first part of the book is mainly occupied by a discussion of the 
leading authorities Re Annesley, Re Ross, and Re Askew. The analysis 
of these decisions is divided into two stages. The first covers questions. 
arising prior to the application of foreign law. Here English law was ; 
uniformly applied in all three cases on points of procedure, of qualification 
and interpretation. The second stage raises the crucial question whether 
the direction to apply foreign law comprises not only the internal or 
municipal law but also the conflict of laws of the foreign law. Differing 
from the prevailing opinion the author finds that Re Annesley and Re 
Askew do not support renvoi in the above sense. As regards Re Annesley, 
this conclusion is reached by placing emphasis on the well-known dictum 
in which Russell, J., expressed his personal preference for the direct’ 
application of foreign. municipal law rather than on the ratio decidendi 
which arrived at the same result over a more lengthy route. As regards 
Re Askew, the author seems strongly impressed with what Dean Falcon- 
bridge described as Maugham, J.’s, “ingenious explanation of the so-called 
renvoi” in terms of the foreign right theory. However, since Professor 
Cook’s brilliant demonstration of the interdependence of the foreign right 
and the renvoi theories, this explanation cannot prevent the conclusion’ 
that Re Askew was decided on the basis of construing the reference to 
foreign law as including the attitude adopted by foreign courts to questions: 
of Private International Law. Since the author- directs his argument 
against renvoi in its widest sense, it is difficult to see why Re Ross is singled 
out for attack. As the first of his objections against renvoi the author 
states that the conflict of factual connections, which might follow upon 
the application of foreign Private International Law, might make it 
impossible to-give any decision at all. But it would-seem that conflicts 
of factual connections, although they illustrate the complications which 
may arise through renvoi, are no more or less indissoluble than conflicts 


March, 1938. ~ MODERN’ LAW REVIEW 333 





of conflicts of laws. A valuable addition to the list of arguments against 
renvoi is made by stating in a concrete form the familiar objection that 
-renvoi involves surrender of sovereignty. “... under the doctrine of 
renvoi as applied in Re Ross, the English court, in acting as a substitute 
_for the foreign court, would have to accept its method of dispensing justice, 

its material rules of procedure, and its general moral and political standards 
as well as an isolated statutory provision or precedent on renvoi like art. 27 
(of the Introductory Law to the German Civil Code) or the Forgo Case. 
Would the doctrine of renvoi survive that?” But this point is pressed 
too.far on p. 43, n. 1. The difficulties attendant upon the ascertainment 
and interpretation of foreign conflict of laws are also present in the case of 
- foreign internal law. 

The author next deals with the question whether Re Ross has been 
followed in subsequent decisions. At this stage it might have been useful 
to staté explicitly that the problem of renvoi is not confined to cases in 
which a foreign law has to be applied qua lex domicilii. A similar omission 
in Dr, Cheshire’s treatise! has occasioned much doubt in the minds of 
students, and these doubts are not dispelled by Professor Mendelssohn- 
Bartholdy’ s approach to the subject as one concerning the construction of 
.the ‘term “the law of the domicil.” The only- indication of the correct 
position up to this point is hidden in a footnote on p. 20, where the renvoi 
from the foreign lex situs in Re Ross is mentioned. 

To-show, as the author sets out to do, that Re Ross‘can no longer be 
considered as good law,.it would be necessary to adduce cases in which the 
courts refused to consider the reference to a foreign lex domicilii as in- 
cluding the conflict of laws of the lex domicilii. Short of that one might 
expect-to find cases in which the application of foreign Private International 
‘Law instead of foreign municipal law would have led to a different result. 
The authorities discussed, representing a rather haphazard collection of 
recent leading cases on various branches of Private International Law, go, 
however, no further than to show that the possibility of applying foreign 
conflict of laws was not even discussed by the court. 

Much more convincing are the conclusions reached after examination 
of the authorities relied on in Re Ross. The author agrees with Dean 
‘Falconbridge that Collier v. Rivaz cannot be described as a satisfactory 
` authority in favour of renvoi. A lucid analysis of Sir Herbert Jenner’s 
. judgment- enables him to attribute new meaning to the famous formula 
“The Court sitting here decides . . . as it would if sitting in Belgium.” 
It is, however, of interest-that six years later the same judge delivered 
the’judgment in Frere v. Frere, which, as the author admits, cannot be 
explained otherwise than on the. basis of renvoi. A statement occurring 
.in the discussion of Collier v. Rivaz should not remain unchallenged. On 
p. 60, n. 1, the author makes the startling assertion that s. 1 of Lord 
Kingsdown’s Act is “a rule of English municipal law in favorem negotii, 
- not a rule of private international law.” 

In the remainder of the book the author replies to arguments advanced 
by two distinguished supporters of renvoi, Professor Keith and M. Lepaulle. 
Although convincing in his argumentation against Professor Keith, the 
author does not seem to allow for the fact that the equitable justification 
` which Professor Keith puts forward for renvoi might be put to better ser- 
vice as an explanation, at least in part, of the rule of English Private 


An This refers to the first edition. In the new edi ition the chapter on renvoi 
has been renamed: The Meaning of the Expression “The Law of a Country.” 
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International Law which subjects succession to the lex domicilii. The 
controversy with M. Lepaulle seems to reproduce objections anticipated 
` by Kahn. Here again the value of the author’s contribution lies i in the more 
concrete form given to the arguments. 

Recently Professor Lerebours-Pigeonniére has EEE renvoi as 
“une réaction: contre un defaut de communauté de.droit.” Renvoi, it is 
claimed by its advocates, helps to remedy the injustice resulting from this 
lack of uniformity, albeit at the sacrifice of logic and principle. Dr. Schoch 
in an eloquent tribute to the personal and scholarly qualities of Professor 
Mendelssohn-Bartholdy, which is appended to the editor’s preface, testifies 
that the ideal of international harmony was ever present to his mind. It 
is a lasting merit of this book to re-state the issue as involving a choice 
between the facile but deceptive method of realising this ideal offered by 
renvoi and the more laborious but also more real solution which is outlined 
in the final passages of the book. This method would proceed with the 
assistance of comparative law from the ascertainment of points of agree- 
ment to the gradual elimination of differences by-means of international 
conventions such as those concluded between the Scandinavian countries. 

J. UNGER. 


LA VENGEANCE PRIVEE ET LES FONDEMENTS DU DROIT INTER- 
NATIONAL PUBLIC. By Jacques LAMBERT. Librairie du Recueil 
Sirey. Pp. 136. 10 franes. 

NEW COMMONWEALTH MONOGRAPHS 

= “Legal Machinery for Peaceful Change. By Kari Srrupp. Constable 
& Co. Pp. 83. 4s. 6d. 

2. Justice and Equity in the Intemational Sphere. By Various Authors 

. Constable & Co. Pp. 59. 4s. 6d. 

3. The League of Nations and World Order. By GRG SCHWARZENBERGER. 
Constable & Co. Pp. 191r. 6s. 

The present twilight of International Law does-not dissuade intending 
authors. Of the four books noted here, M. Lambert’s will probably find 
the most sympathetic audience, since he implies that International Law 
is not a commodity artificially manufactured by lawyers or publicists. 
It will be the product of a conviction on the part of the international 
society that its relations are governed by a binding law. Leagues, police 
forces, and equity tribunals cannot produce that conviction; they are 
the manifestations of it. We are ashamed to repeat this platitude, but 
not all who hope for a better world have realised its truth. 

In La Vengeance Priveé M. Lambert, discusses the thesis that the . 
crystallisation of municipal law was the consequence of the gradual 
elimination of violence and self-help as methods for the settlement of dis- 
putes. The author cannot claim novelty for this view, but he imbues it 
with vivacity by the constant citation of anthropological evidence upon 
which it rests. Although the title suggests a close analogy between muni- 
cipal and international law, the essential uniformity in development is 
rarely stressed, and the reader is left to make his own inferences. Thé 
author relies mainly upon Semitic and Germanic civilisations for his mate- 
rial, since they represent diverse types without any appreciable infiuence 
upon each other. Generalisations deduced from such a study are more 
likely to possess universality. It should therefore be possible to discover 
in what circumstances violence is supplanted by the rule of law. There 
are, of course, those who insist that violence is a salutary form of 
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therapeutic blood-letting, and that virility depends upon the retention of it. 
Curiously enough, this view is not confined to semi-literate Machiavellian 
politicians and over-literate Hegelian philosophers. Anthropology has 
jed Sir Arthur Keith to this same strange conclusion. One would have 
thought that the continued existence of national societies was sufficient 
_ to refute this extravagance. There must be few, however, who will hesitate 
to attach themselves to those “qui sachent que l'Europe ne vivra que par 
le developpement du droit.” That knowledge is reinforced by M. Lambert’s 
careful analysis of the development of municipal law from its remotest 
origins to its present unquestioned sway. The only check on a too exuberant 
belief in salvation by means of this process is that the modern international 
society may not survive its present policy of slowing down the process to a 
scarcely perceptible crawl. 

If M. Lambert is a little pedestrian in his timorous treatment of what 
appears .to be a valid analogy, Prof. Strupp soars into an empyrean of 
. blithe disregard for the present condition of International Law. In his 
monograph he formulates a draft charter for the establishment of an 
international equity tribunal which he predicts for the year 193—-? (Only 
two more years to go, Professor Strupp.) Interesting mental exercise as 
such.’study may provide, it seems to us unreal as many studies on inter- 
national institutions, the basis of which is not sufficiently examined. 

~ In Justice and Equity in the International Sphere the authors refrain 
from-any considerable feat of levitation. They are, in the main, concerned 
with our experience of international or quasi-international tribunals in 
' the application of distributive justice. Prof. Smith deals with the work of 
the American Supreme Court in the settlement of inter-state disputes; 
Prof. de Bustamante describes the brief history of the Central American 
Court of Justice; Prof. Bentwich examines the role of equity in the juris- 
diction of the Judicial Committee of the Privy Council, and breathes the 
devout hope that our “far-flung Empire” (his cliché, not ours)' may yet 
provide the world with its first example of a successful international 
tribunal. Professor Radbruch discusses the philosophical implications of 
‘equity, and the Rev. D. Maclean discloses that Christianity would solve 
all our problems. 

Dr. Schwarzenberger deals with an institution which as a factor in the 
present world-situation is as beautiful and as sad and as effective as the 
snows of yester-year. He concludes that the only successful League would 

' be a universal League, and such an organisation will flourish only in a 
society which recognises the necessity for sacrificing the individual to the 
collective interest. In the absence of all other motives, it may be fear 
which will produce this realisation. 

These critical remarks are not intended to asperse the quality of these 
works. Considered in divorce from the contemporary political context 
they represent dexterous discussion and interesting argument. It is, 
however, this abstraction from reality which is so dangerous to the cause 
of law in the international sphere. We are not among those who take a 
narrow view of the lawyer’s functions, but too much harm has already been 
inflicted on international law by the multiplication of neglected institutions 
and unobserved treaties. Anything which promotes the divergence between 
law and practice heaps discredit on the law. For this reason we believe 
that at the moment, even the most idealistic of lawyers will best serve the 
cause of international order by the adoption of a more realistic method of 
Tesearch. J. GOLD. 
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THE LAW OF DAMAGES. By Frank Gaman, M.A., B.C.L., LL.B. 
London: Sweet & Maxwell Ltd. 242 + lxxx pp.. 15s. 


- The impression left by Mr. Gahan’s book is. that the author has fallen 
“between two stools.. His aim, as declared in the preface, was to write a 
general: outline of the subject for students and yet to cite all the cases 
- which a practitioner might like to consider. There, can be no doubt of 


_ the value of the book to a practitioner who wants-a-handy and reliable 


guide to the law of damages. As a student’s text-book it suffers from a 
paucity of discussion. It is very doubtful whether the ‘method of codify- 
ing the law with notes on.the various articles and a plethora of references 
to decided cases is suitable.for a student’s book. 

The- difficult and controversial question of remoteness of damage 
receives scanty treatment;-there are scattered references to Liebosch 


- Dredger v. S.S. Edison atid The Arpad, but no comprehensive discussion 


-of the. underlying principles. The author offers no guidance on the true 
ineasure of damages where a claim is framed alternatively in contract 


and in tort. 


Another matter which Seems to have besa overlooked-is the question 
of overlapping in the awards of damages -under the Law Reform (Miscel- 


.  laneous Provisions) Act, -1934,.and under Lord Campbell’s Act. 


It is to be hoped that the author may find it possible in subsequent 


` editions to modify the form of the book so that students may reap the 


full benefit of ‘his clear and lucid exposition. ` 
3 E: Westin WHITE. 


PRINCIPLES . OF LAND REGISTRATION. By SIR joan STEWART- 
- WALLACE, C.B. London: Stevens & Sons Ltd., 1937. Pp. viii 
and 93. 5s. 7 : 

- This book is based on lectures delivered. by the author, the Chief Land 
Registrar, to the Institute of Bankers. It is frankly propagandist in- 
character and discusses little more than the advantages of land registration 
and certain questions likely to be of particular interest to bankers. To 
lawyers and those interested in legal reform the most interesting chapter 
is that on maps “and plans, in which the learned author states that the 
“practice of the Registry has shown that although plans of each registered 
property are virtually essential, accurate and up-to-date general ordnance 


~ maps are_ not necessary., This is most important, as the absence of-such 


ordnance-maps has often been regarded as the chief obstacle in the way 
of extending the area of registration. On the other hand, in a chapter on 
othe Land Charges Register it is pointed out that the absence of such maps 
makes it impossible for land charges to be registered against parcels of 
land instead of against the names of landowners. The present system is 
fast becoming unworkable, and, as Mr. A. H. Withers prophesied in 1926, 


` the Land Charges Act will in tinie make land registration essential. It is 


a pity that legal writers cannot accept this position and concentrate on 
writing books which, instead of containing propaganda either for or against - 


' registration, are designed to familiarise practitioners and students with its 


principles—a good cic textbook for students being particulary: 


needed. 
; L C. B. GOWER. 





